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J: ' • ALL! I - LALVATo 1 '.. T. 1 ALA LAI r.HTE and HERBERT TAOID - TAPs ordered. -- 

Csnnella, J, 

i A"s iar.urd for "above 3 defiadanl.6, _ 

> , pur ; k . i.ij oft. . i-i. - will fixed at Ci'j t (KlO,_ P.n.;_. - order, e.__ 

• .*, '* - lied '!•!««* fin;' *i.rinti-:l. Hear! nr adj. to Jun e IX, *' P, 7?. -_ _ 

Cnnni 

f.-l--71 Allen-Filed P.R.B. in the sum of $15,000. dtd.6/1/73. -- 

l , 1 . AJ len- SiX. <1 affdvt. : nu ootic < of notion for .in order exii tel lap dcfe-ioti-iis_ 

I n'. 1 l'.rf.tn to i vlu<'- !>•" (-..ntin. nt of >7v>V°l5j Canada ;. id tl<i State of_ 

llerida, — >•> t. J -u-l J In »n U0_ __ _ 

/,.U. n j. /.Len. filed nr no . •.« -nrrt on nCve notion: " Appileattorf rraTlted- fm 

rtuuc-ot* Submit or»lcr oh conc« nt« -- _ _ _ 
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6-13-73 LOUIS STERN and HERBOtt YAGID-Filed.ffdvt 4 noeicTof motion for-DIacovcry & inspectl 
taxiiisBi.'.! Bill, of Particulars etc.-R E t. 6-22 -73. _ — 

<-u-n .u,«, «*■£«. m». WSaggaai 


'»««« SBgSSiaS , 5.0,000, 

6 - 15-73 JAMES IEENEY-Filed order-Bail limits m momSITo. VT" , r - --_ 

the U.S., Canada and Europe etc .—Carter ° #U°W daftto .travel throughout 

6- IB- 73 SALVATORE .THOMAS ,BAI)ALAMENTS AND LEONARD-Filad^af fdVt 'jrnotTce of ^tTonfor Discovery 
and insaaKxtxuxx Inspection,.. Rill of Particulars etc. Bet. 6-22-7 3^ 

6- 13-73 SALVATORE THOMAS BADALAMENTE-Filed WirantTor Arreit with (fca!T.r'i^it5rii^trUt- 
of W.J.-Dcfte arrested 5-22-73-Re leased sane day $10, 000. PRB. -— 

<-13-73 HERBERT YAGID- Filed Warrant foV Arrest with HarsKaPs retum-Arre.teff hv FBr asshf- 

Released $10.000.PRB. " -—-^ 


6-11-77 JAMES FEENEY-FIled PRB without securlty in the sum of $10,000.~--- 

6- JAMES FEENEY-Filed notlce_of appearance df MutnyxkagaixAidx MarvinT. ' T7^P.rt 

j Ave. N ,Y .C, FI. 3.-7800 - - - 

6- 19p73 , JERRY ALLEN -Piled notice of appeeunc*.jBf_2el d«huh~6 Frank. 144 E. ~44th St ■N.Y~cT~68 7-8' 

- 6 ‘ 19 ' 73 • 'i° NAM TURI 6 SALVATORE BADAIAMDTrE-Fila 3 ~notIce ^T^iifince oT SaT^roFe Slaronr 
- j 233 _B way N ,Y,C. Wo_ 4-8883 - -- 

6- 19-73 ; LOUIS STERN J. HERBERT YACtb-Filed-notlce orappeeranceorTaul P.-RiB" 7 TT - 

, N.YJU W0 4-R866_ _ _—--- 

■•1-73 | Fi led Govermenta notirp of read iness for trial. ----- 

- J-- ° r fioriST-sifinr th,rskai^r 

—I-proccuFIt ;n_Th?-?er^. T^TITS U^K E r y. nr lor fl i , -,— 

•4-T. TT Shd within hH TSgaBHSraTggiff thorSot 

7- 10-7V Hcr^Irt Affidavit. an^ QiFTf 

xn* the_d£ft. to extend his bail limits, to the CBn rln^ea~ ii s~~— 

7-10-.7 1 .Herbert Va&ijl-fiied prder on defYHT jiptlon to «xf ^J bail 11-Ir. " 13 JrF»a 
j — the centinental lJ.S. tPn_sented3Z^»yCl TI 

73 1 A:>Mr7T s^iSiS7T f i?r‘73i~^ : *° ti ° n ,<r ** onoM i m- ^ 

| mumEas^ fe ga, >M . fc „,.. 








• t \ CM liVl 


pafT 3 


.Indite Carter 


3 1 — 

»' r< OCCEDXM08 


"CiTT-n Ml del' tn ’ - Filed C,overrents n f fd •• t. i nopposl Uorto motions for_ _ 

- -d u.eovcry > inspec tion, T: TT ofpartlculars, disclosure orf.rand _ 

Jury minut. or» a nd riisMls»aI«__ 

All dolts'- Filed C.ov< nr.rnts affdv t. In opposition to defts pre-trial no ti ons. 

V-;l-73 .Jerry Allen- Filed orner Furthe r ext ending deft s, bai l limi ts to includ eall of~_ 

the continental CFA ----- 

II-F.-71 ATX I) 1 FIG - Kiled OovL.'t notice of notion for re.n-ri.mrn t ol' Court's decision to_ 

M_; O-VJ Fi leu (invtr. nf'iov' f notice of notion 1 or r 1 • he a r in r .— -— . .. . . . - 

It. u-yi . l.ii ' ;«>vt: ••.enomrylun of law.__ 

9-6-73 Filed Govti. Bill ol Particulars w/requests. of Defts.-Turi and 

Eed.il amenta. — --- 

n lX-73 /, 5.|. pKFV’SfcVfl - Fil'd fiovenwenra wni lna Mitl l Mil « particulars._ 

1 ' _y \ irifii’ t . - trial ilnU net for .lan. ? f l97) t — barter, J_. _ _ __ 

-■'i-yi ,11 .i •. ••«.• Fj led Govern r f.tT . notice of not io n for a r e-hearing___ 

<i_ee_y A11 «i< r« t - ■ if) ( m mmt ji flfftfvt. iri tuj^i ort of Abffft Motion for a _ 

. , 1*1 ij -o -iite r. -.pi-e:n ■ r i s upport of (jo ve riwents a ppTieo.t fen 

1 ■ . 11 — r 1", __ __ _ 

Day, 7-/1 I.IWJKR— Field govts. bill of particulars. - 

Nov 12-71 TURI--(attv. present)--dcft. withdraws his plea of not guilty and 

nlcads GUILTY to Count 1 only. PSl ordered.Sentence adj. to_- 

J."m. 15, 1 C J74 at 9 : 30 am.Bail contd.$10,000. PRB Carter, J. - 

// * ’ i Jikd case.*/. i: -wtxsd t! pracdated * '■ /r:‘ 3 

j„,._ . _y), ,i l ' JJVY- Filed not ice «if ;,ppr nrmr by Iaridas Hosen 6 Miller, F.sqs. - 

111' F. ,7Ui r.trc i I., TIYC 1002 ? (Michael Miller of counsel) 832-0500 _ 


r f 


VJedtcn;:^ • ' - 1 

.1 'n. 3 '-7li I for Covt. Motion to ndjourn trl al data._ __ 

E. |,. ! '-/), v I fo - Deft. lt'JWL- Order — Ordered. that tha records of Herbert Cilsberr 

l.e uroducctl in U.l.-.C. f .r G.D.U.Y. .'ind U-la further or.lered that auch records 
be* nrouueed urior to tie tri-1 of tho .nbovo-icnttor — Carter. J.(ia/ri} 

F. .r.l!.-7li .1 K’FUKr - I^ ave to filo the within Kolia Proaequl ie granted - Carter.J. 

to /.'..Vi V-1974 nt 9:30 A.H. in Hoorn 519. Ball continued J10.000 P. R.B.Carter.J. 


I> «• IIKM fMMil. il 6 |t«nl||U|f*< * i*iHlllMU»Uo» flhrAl 



PATH 


•••; Ji-yfi JKPKY ttKI (atty orasent) withdraws hln p lea of W et Gui lty an d PL3APS CP1LTY to count 
only. Pre-3ent.-nco_reT:ort ordered. Sentence adjourned without date. Bail continue 
JlS^OOO P.R.B. - CartorTT. Jontcnc o rel'crrc -i Lo JIIU ". ', T/LILt. Ct'LT.iT; j 

Kar.U-71* Jury Trial be/run an to deftn7 SaUv&TOHK THOMAS BABALAlErnr.X/JUlb STURM A77D ~ U S HBKKT YAC 
(attys. present) Governments notion to draaias^cb'tef g aaXoderti BABAHr-ente ~'CHAHI 


Kjr. 5 -. 7 I 4 Trial continued. _ __ 

Mar.6-7U -Trial continued Go /erniaent rcata_____ 

Kar.7-7U Trial continoad Deft.Badalaacnte Haste- Daft*a Ste m a Yap-I d Renta. _ 

ftar.8-7U I Trial corcludodL - Jury Verdict as .to Tw»ft. BAPAlAl^^jaibgTOT COTW 1 

j JTERli GUII/Tf OM C0V773 1 i_2L _ 

1 YAGID GOILTX_OH C0J77S I t 2 P.S.R. ordered. SentcnccadJouroedtQ.AprilH, 197U 

at 9*30 A.M. In room 519. .Jail.continued aa to all deft e. - C ASTER,J._ 


3-1P-74 


Filed Govemraei t’a prenoeed Ex-ainotion. of ProapecliTS JoronL.__ 

• ilea Jud.T»nt(r.tty.ejvscnt) 

ir’l'-'ff’RT YA"IT> -/it ie -! th.-.t_the defendant la her eby com mit ted to the custody 

-T the Attorney C-nor-l or hie a uthor ised r epre sentative for lnrrlaotment for a 
period of T./O (?) YfUitS, on cou nt 1 a nd y.-.'0~ T?) Y’. iRS To r un consecutively on count 
Bail Pending. Ax re al _1 c (~rrj it-’l and.fired in_tfce amo unt o f "CIO.COO torsonaT Recofcnira 
Pond unsecured. Bail lir-.itn are to cover the states of ilew York and New Jersey.'CAR 
(er.ploo iccu* d) _ _ _ __ " 

'TIB '.T'itt! - Viird jtniGr^lTf-tty eresentTTt la adjudped thri the _ Hsrend.'jit Ib~hereby 
emitted to the custody of Attom-y General or’his authorized'repre neniSKWfor 
i- oH . -nnent for a peried of 1 'r:(5)Y.:Ai:j, execution of sentence “la - suspended' and the 
■ -1 e It is pieced «V, nrafc-tion for a pe riod of FJ : iS(5)YEfH3, eubjeette ffie“standin* 
probe* i-.n o->r of thi. Court, purouant toTitle 13, JJnfted'GtateiCbdeXJectTbn 3651. 
’..•.eel;’! ccr.ditlon ef probation bein*: that the defendant^reside ataCo::-"unity Treatme 
Cent -r.—CARTHUjJ. (co-'i-- 1 t:e.uod)_~~ 




1ALVAV0 ’ . 'jiiaMAS’BiBAT AM:-:'. - 
to t’.- -oetoay of the At’ 
01 ' c :(i)TSA*r toil ivv 
”:r»r- 1 iiocofyiir'Jve 
• -f! ; 1 •; Jersey - C.'.-i’i ... 


- It in ndjudred that the/3eTendeet rs Hert'hy corraitted 
General or his authorized representative fof Imprlsonir. 
Appeal in • r.uited and fixed In the aobnht of JIOiOOO. 

. -.leered. Bal l limit a are to~cc vbr~jHo~8{al93~6f~Tlew Tor 

-jriea inoued) ' * 


I _ . .. .. 

Apr-11.-'//} SALVATOiU'. TffOMS liAU.M- r ..l;'.- Filed ‘defendants notice of appealPXO the 
VJiCA l or. thc_2nil '• > ■ ' : 1 »*om tin.nl judgment entered jn_4- IT-75~ -- 

j mati'-il copies Lo US ALiy. and deft. _addrass_Ns. Elroy Ave.. Fort K 
Lee, N.a. -- ____' 


4-16-7l« A!H"H T iRT’aM - .’Hod ■ 
in B” e.p-i.jd, 1 L't 
YLATi . -lhjr.-t <o t’v' 
folio -In" sentonee 1; 

In dirruaecd ■ ,,l i *.Pc 


’ P r -oent)_l t 11 a a d j uir cd—that-tha X’ABositlon oi 
' ‘•'PPhy-Placed-on nrobatlca for a pcrlpt of_’CHEF (3 
: ttPAlorjI tiiia.jCou.rt._ Probation to begin 

V<’. ‘ -On i s ft' a e faarialiajiiQiion-CQait-Jg_ 

-'-tY-m-a ent. - CA.WH,.! . (re piafl i n a iled A __ 
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CARTER,J. 


=- —*— A = 


PROCEEDINGS 


J,_i7>-7U t.EOtlAUD Will - FILED JUDGMENT (atty, present) It is adjudged that the defendant is 
hereby committed to the euntodv of the Attorney General or his authorized 
represent t'lve for imprison! ;r»t for a period of TW0(2)Y~ARS Execution of sentence 
' in rusimndod, and the defendant ie placed on probation for a period of TV.'0(2) 

YEARS, subject to the at and in/- probation ord er of t he Cou rt, On def endant's_ 

counsel's motion count 2 is dismissed vrith th e co nsent of the Government. __ 

CMRKRfT. (copies in:u;d) . _ ______ ..._ 

J t _l6_7b i II .iiAWM.T A TUEI - Confidential A Sealed Envelope not to.be opened except on order_ 

of the undersigned — So ordered - CARTER,J. ______ 

!,_ia_7l, I ll .;!Hi:iiT Y.'CTU - Filed Ilotice of Appeal to U.S.C.A.. from the judgments of conviction_ 
dtd 4/11/74 (n/n) - . — - 

I 1 - 23 - 7 I 1 IM'l FHT yucni - Filed Notice of 1', ilien and Order and Affidavits, returnable 4/24/74 
at 12s3 f > P.M. Rm. '- 06 , for an order grantin'- permission for atty. of record 
to v/ithd- u from the core relative to the transmission of the record on appeal 
and orderin'- th» aru-.i filing of this rat ie r to the Appeals Division of Irngal Aid. 

1,_?4_74 11 IRTFORT VACTD - Filed OP.A !il re: Notice of Notion dtd 4/23/74 — Ordered that atty. 

j ’ 0 f record Iniil V. H-o, Jr. ir, Ver-uby permitted to withdraw from the processing 
cf the animal, and it further ordered - that the deft.case be assigned to the 
Appeals Division of lmgal Aid subject to their approval. PIERCE, J. (m/n) 

4- 30-74 Filed Letter from U5DC for the Dist. of N.J. dated Feb.1.74 to the 

Clerk of NL) of NY. enclosed with Magistrate J.D. Schwitzer paper 
Ro:Hwrbert Yagid. — -— - — • — 

4-30-74 Filedtranscript of proceedings dated Mar.4,5,6,7,8, 1974 

4-10-74 Filed tranccript of proceedings dated Apr. 10,74 

4-30-74 1 Filed transcript of proceedings dated Apr. 11,74 

5- 1-74 Filed Ori-inul Keoord 1,1 appeal tr .u: ni tted to U.S.C.A. 5/1/74 

5-28-74 ;Fil-*d tirnscrint of record of produaUngs dtd 3/4/74 

5-20-74 ^ Filed Trnnscript of rocor) of prod cdings dtd 1/2/74 

6-5-74 H'-ITERT YA01D & LOUIS STERN - Fill d requests to Charge 

6-5-74 lii.lOlSRT YAGID - Filed Stipulation deft's roque3te to charge be docketed as part of the 

appeal. _ _ _ __ _ __. 

21 

f,_ 7 _ 7 l, jy.iUJSRT YAGID - Filed C.J.A/. pproving payment of Transcript of SONY - Carter,J 
C-' -74 irmiiEirr YAGID - Filed Supplemental record on appeal transmitted to U.S.C. this dato. 


riid r< 


of proccedinga, do •/-W 


6 - 14-74 i HERBERT YAGID - Filed Notice of Notion returnable 6/21/74 for order extending the bail 
I for Gcft. to conteutal U.S. ____ _ 


1 • nMnimti' 11 Hli< • 












PROCEEDINGS 


6-19-7U 




7-3-74 


TURI-Flle d acknowledg me nt f rom Di strict of Illinois 


YAGID - Filed, CJA_21_Auttiorization for Transcript fro m SD NY Court Roporters - c.^ ' 
(original mailed to AO Wash. D. C.) - ^ - 


V/0 / :/ 

1 0-1(1-74 


YAGID -_Ji x 1 ecLraemo endorsed on defendants motion to extend bail l imits': 
Thermal;ion_mippiiQaed is granted. _£Q_Qrdered - Cart er, .T. m/n J 

filed Tf^nficinpl gJ record o '; - " 


L * TJiK I - r±lletl_£axje r s_o rigionally. filed with HanistratP i/ahy: 

-(1) —Pocket, Entry Shppt. ___-_ 

• — L 2 ) - .-Criiitina.1 Com plaint, <;_r>_M,V .___ 

-(3 )-disp osition Sht»ot _ 

| 4 j- - Appointment «; of Coup spl 


—1° tic cl _ aL Ap pearance 


10) _ Xemj>o r a r v Com m i t men t ( s ) 
-C7/--Appearane e Hond(s) _ 


10-10-74 


10-10-74 


>/7 f/7' 


/ / . > . 


’/; i/:' 


21-75 


A. Oc’rardelli.--Jtiled—Dap£Xj»__Qj iaionallv f filed with Magistrate Kahm 
- -11)D-U.ckg.t_kn.tr y Shee t 


(2 ) Criminal—Comp 1 -lint , . v . 

(3 )Disposition i>hppi 


(4 ) Appointaumts—of—Counse-l-- 
43 )Appearanc£_i^ojid „lsJ_ 


L...bt«xn--glled_p.apers-Oj:ioiQiiAllv. filed wi th Magis trat e Rabv: 

- -41^0ocket__Xntry„31ieei___ 

- 12 )Uispo*-ii in u-Skeot_ 


jAoticas_.oi Appearance___ 

i.4) Appearance uon d (s ) _ 


J.-._ Allen-_ f Olid. _ 

- — M'" 11 lcd. _CQp iiiii_by.JCjA _C±erk 


fees of atty . Tyler.J. 


cy.si 


r L-d 



JEROME. ALIJ-H-.. filed JUDGMENT (a tt y, present) deft. is committed lo 


pres _ 

____£or imprisonrnent fora period - of 

_FIFTEEN. (15) MONTHSg ^AND-the deft .~TF"FIMD~?ir7UUU7~TOIe^d~t)g 


custod y o f the A tty. Gen 7 !. 


_ paid _d_UHing_th e first year that the deftT is servTng probatTdTT" 
_ on —ind.lc_t.ment .24 Cr. 1 5 9 HRT. said proba tion to comm nee upon 

_expiration of prison se n tence s Imposed this day on indictments 

_7.3_.Cr_._747 ±JJ> _Cr. $79 and this indictment, or the deft. 


__ . .ctment , or the detEI f3~CO 

__be committed u ntil t te flne~ls p aid or he is ofRerwrse~dl'ggtTarged 

_accordi ng to la w. Count two is dismissed on - motlorTof deft; ,- s~ 

S ounsel with the cohsent of the GovtY The deft, is “COiYt’d. orr 
bail to 2/26/75 at 1U7T0AM, at which time “he IS co~ffurrender-to 

=¥?*« 


tln j U.G, MuiM i al. TywcryJ. Issued a 11 onp in fi ■ ■— 
-cont d. on next page- 
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Page 7 


judge garter 


D C I !•» If. v f|»ll Itorhet r.mMnuetlnn 


J*TK - , I 

O _ —_IT 

W07-3-75 Kilod deft. S. Badalamente's notice of motion re: extend surrender^ 

1)2-04-75 Filed Govt.'s_aifdvt. in response_jto motion re_: extend surrender.! 

02-04-75 Filed inemo-end. on motion of deft.. Badalamente for extent'lAnnof 

surrender... Motion denied. Carter,J. mn_T 

03-19-75 Filed memorandum ...In short ? the vouchers totalling in the above- 
stated amount wore arrived at by me after carefully balancing' 
the confilicting problems heretofore briefly summarized, 
the Clerk is directed to place copies of this memorandum in j 

O tho court file and to Sena forward a copy thereof together j ~ 

with copies ofrho vouchers to the Chief Judge of this CircufT 
iorhis consideration and apnrobal. Tyler,J. mn 
(also In 73Cr747,973,74 Cr. 159,979)_ 

02-13-75 S. badalamente- fLied judgment & conunitment_,.return deft, delivered 

_ to Fcd-Det. lldqtrs. N.Y.C.. 2-3.-T5,__ _ 

01-1/-75 Filed letter from U.S.C.A. to GJ.d* ! t of Court, , ..the mandate issued 

to you on 12-12-74 should now be construed, as_applying to_ 

appellant S. Badalamente. F. Wooten Assistant Clerk _ 

03-3/-74 J. Allen- filed CJA 20 appointment of atty._Morton J. Turchin 

60 LA 42nd St-NYC 10017 tele: Mo 1-042 0. Tyl er.J. mn _ 

jnni led copi e_s CJA Clerk. _____ 

03-27-75 J. Allen- filed CJA 20 approval for payment ot fees of atty. Tyler7J T 
_ mailed copies CJA Clerk._ 

04-llr/5 J. Allen- filed judgment and_£omznitment-,-deft.. delivered to: 

Federal Prison Camp 3-30-75. _______ 

05-30-74 Filed Govt.'s notice of readiness for trLaT.(H. Yagid) 

L 5-5-J5 File<f true copy of order of the U.S.C.A, that the petition of 

Salvatore Thomas Badalamente for writ of certiorari to the_ 

U.S.C.A. 2 Circuit is denied. Clerk mailednotic es 

04-19-75 Filed deft. S. Badalamente's notice of motion for reduction of 
sentence.ctc. __ 

04-21-75 Filed Govt.'s aftdvL/iui response to mo tion to reduce sentence of_ 

deft. Badalamente. 

:A:ri^i~nrttg e 1 gt~a,'.rtiVtiTd ••-3B V.1 ;y iL'ur.'.nia— — 

06-05-75 He i -,lgn«l from JUDGE CARTER TO JUDGE BRISU!T, ' Vl/ )/' ~ 77 

O 4-10-75 SAJ/' VroaE THOMAS amiUMilHU Piled JEKO.aiDOBSBIEST. on.Deft'a notice.of llalion— 
fur reduction of oentense filed 5-19-75. MOTION DEL’IED, 30 ORDillED—CARTLIR.J. (n/a 

6-27-75 JEliC.:. : AtU21 - Filed Cov't affivt in oppooltion.t9 Jjoftls. oQtion. f 3 i_reductlon of_T 

sentence t iled 6-2-75»-(,4u J >i A t - — j - 

___(Cant'd o n Pa» #6) _f- 


PROCKKD1NC8 


05-19-75 


04-21-75 


06-05-75 

O 6-10-75 











4 



7-3-75 > JEiac AL UM - Piled MEMOEAffiXft rorTSTmi # 1 , 2750 , yr.t.^ n h y jxsXt f n-s 6 - 2-75 _. 

-j pursuant to Rule ''35, F.E.Cr.P.. -to-raducn-or no di fy the «.nt»n^ , heretofore_ 

— ; imposed upon. Rim la-la. all roapecta TvCTrrvn, on TBIffUfll iTmTVIT.T. (m /n ) _" 

-7-7-75 isEHTST YACIIfc Filed- MEMO E2CI3I0JU , U27U9 - A* to -Deft YAGID the -InddotmentTia-Dl 
1 Such dismissal sliall not constitute a Judgment-of acquittal, nnr ah.ii u v , a 
Jicw Indictment. 30 ORDERED- EHEAHT,J_ (a/a )___ 

7-17-75 * 7.WIITW Filed Deft's Affdvt- Kotlce-Qf Motion-4. Order Granting-deft leave 

- .its acp-sl in FOimaPauperia from a Meao-4 Order jliamiaaing tva xrulxctmenta agaxnst 

!dcrt. without prejudice-,to the D.3-C~A. amp. Aire rmrm imBTC-aa BSLI Xf, _ 

7-17-75 , Hi-I? ‘if Y/.GIIH Filed Deft's Memorandum 4 Affdvt nnd nf r„- _ 

- - —Iro'on 'iteration.of Court's Memorandum and Order nf..7-3- 75 

cnnntn against deft and nay other further re lief . __ 


SKISSED 
-to a_ 


.7-17-75 lIEOBFUT YAGIIfc Filed Hotice that Deft nppeala_jto the n.S.C.A. for the Pnd ' 

- j from the -Order Memorandum entered in this action o n July 7. 10 7 5. (m/n ta neft a ip 

7-27-75 ; ICDiDClil YAGID Filed’ JEW r.'COiiSSECT on Peft'T~ affdvt and Notice of Motion to 

-- | appeal in Foma Pauperis, filed 7-17-75.. Leave to proceed o n anneal in Forma 

— i’aup'.ria from, the District Court _to. the Co urt of Appeal a ia hereby r.BATrrcnT pura tij' 

tj Rule 2U, F.fl.AApJ.P., without prejudice to Appellee'a conte ntion tha t the _crd®fc 
_ is not appealable. 30 ORDERED-B» TEA’,*T,.T . (Pro-Se to m/n) _ 

7-30-75 filed noi tee of .s[Tpc7Tj re j^EBaRTJ^AOlTr~-~tb the U5CA from order of ' 
J. Eriennt*. Jr. of 7-7-75_granuin£ d eft^ moLion to d israissT' 
Copy sent to Herbert: Y.ip, ld. 6 77 Ra ritan Rd.. Cranford. N.J. 
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1 Ih Transcripx. of Proceedings, dated June 20, 1975 

2 UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


5 li UNITED STATES OF AMERICA, 


73 Crim. 471 


HERBERT YAGID, 


Defendant. 


June 20, 1975 
10:00 a.m. 


Before: 


HON. CHARLES L. BRIEANT, JR., 


APPEARANCES: 


District Judge. 


PAUL J. CURRAN, ESQ., 

United States Attorney for the 
Southern District of New York 
MICHAEL EBERHARDT, ESQ., 

JOHN LUTZ, ESQ., 

Assistant United States Attorneys. 
HERBERT YAGID, Pro se. 


THE CLERK: United States of America v. Herbert Yagid 
THE COURT: Are you Mr. Yagid? 

THE DEFENDANT: Yes, sir, I am. 

THE COURT: Don't you have an attorney? 

THE DEFENDANT: No, I have no attorney at the present 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOIISF 
FOLEY V>IIARE. NEW YORK. NY - EM-IIIM 






1 

2 

3 

4 

5 

6 


ih A 10 

2 

time. Judge. 

THE COURT: Who represented you before? 

THE DEFENDANT! At the time or trial. your Honor, I 

-as represented by Paul Rao. Jr. Thereafter, because of my 

indigency, I was represented by the Legal Aid, the Appeal. 
Division. * 

THE COURT: Federal Defender? 
the DEFENDANT! Yes, the Legal Aid, Appeal, 
Division. After I —on my appeal, the Trial Divi.ion decided 
that they wanted to have nothin, to do with representing me, 
Mr. Mogel made that decision. 

the COURT: That sounds unlike Mr. Mogel — 

THE DEFENDANT! I don't know how much you know about 
this matter — . 

the COURT! I know nothin, about it. I don't want 
to know anything about it which reflect, unfairly on anybody. 

THE DEFENDANT: It's history. 

THE COURT: it may be history, but don't you think 
you ought to have a lawyer? 

the defendant: I am about to make an application, 
your Honor, to have a court appointed attorney and to also ask 

the Court to appoint me as co-counsel, give me co-counsel 
status in my matter. 

THE COURT! What is your financial setup? 
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THE COURT: Will they pay for a lawyer for you? 


3 

THE DEFENDANT: No, sir, and I wouldn't ask them to. 


4 

That's going a little bit too far, with reference to anyone. 

• 

5 

THE COURT: It there any question about the man's 


6 

insolvency? 


7 

MR. LUTZ: Your Honor, apparently he did qualify in 


8 

the appeal stage for court appointed counsel. We have nothing 


9 

new to change that ruling. 


10 

THE COURT: I will direct the magistrate to assign 


11 

from the Criminal Justice Act panel. Is it really so that 


12 

Mr. Mogel won't continue with the matter? 


13 

THE DEFENDANT: YOur Honor, may I give you an 


14 

affidavit to that effect? 

t 


15 

THE COURT: I will take your representation. 


16 

THE DEFENDANT: I will give you Mrs. Phyllis Bam- 


17 

berqer's affidavit to that effect. 


18 

THE COURT: You need not do that. If it is a 


19 

representation, I am inclined to believe you. Is that so? 


□ 

MR. LUTZ: We have no information one way or the 


21 

other. 


22 

THE COURT: I am going to direct the magistrate to 


23 

assign counsel from the Criminal Justice Act panel. I will 


24 

find that you are indigent for purposes of the Act. After you 


25 

have counsel, I will have a conference with you and - will 
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discuss with you what your status will be insofar as — 

THE DEFENDANT: I was about to ask you — 

THE COURT: Wait. You are a lawyer, you know two 


people can't talk at once. 

THE DEFENDANT: I am sorry. I didn't realize you 
weren't finished.. I apologize, your Honor. 

THE COURT: I will discuss with you and your appoint* 
counsel when he is designated and I will discuss with you in 
open court and on the record what the nature and extent of 
your participation should be. It's been my practice generally 
to permit defendants who feel strongly that they should have 
the right to be heard some limited participation, providing 
they discuss first with the attorney what they intend to say. 

i 

I found that works fairly well. 

If you have been a lawyer, you know what the tra¬ 
ditional view is about a lawyer who represents himself, who 
he has for a client. 

Is there anything we can take care of today in the 



absence of having an appointed attorney? What counts are 


open? 


MR. LUTZ: Your Honor, my name is John Lutz. Both 


counts are open still. This is a re-trial. 


THE COURT: Of what defendants? 

MR. LUTZ: Of Herbert Yagid, is the only defendant. 
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THE COURT: Just this defendant? 

MR. LUTZ: Yes. 

THE COURT: There is some kind of a motion pending 
also by Jerome R. Allen? 

MR. LUTZ: Mr. Allen, I believe — 

MR. EBERHARDT: Your Honor, I might address myself 
to that. Michael Eberhardt appearing on behalf of the govern¬ 
ment. I received a motion in the form of a letter from Mr. 
Allen,making a motion for a reduction of sentence. Mr. Allen 
was sentenced not only in conjunction with this case, but 
also by three or four other cases handled by the United States 
Attorney's office. 

Mr. Ira Sorkin, Assistant United States Attorney in 
this District, is preparing, as I understand it, a response 
to Mr. Allen's motion for reduction of sentence. I will con¬ 
sult with him later on today and make sure that your Honor 
gets a copy of those papers. 

THE COURT: Are there any pre-trial matters besides 
getting counsel that I can address myself to at this time? 

I don't want to make any definitive rulings, I don't want to 
make any final rulings in the absence of an attorney. 

MR. LUTZ: This is a re-trial, as I stated, but if 
the defendant or his counsel, when appointed, would like to 
listen to the tapes that they heard at the original trial, we 
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we will abide by the Court of Appeals determination as to that 

3 

being Brady material and will make those letters immediately 

4 

available. I think Mr. Yagid has those letters already. 

5 

THE COURT: I am sure he must. 

6 

MR. EBERHARDT: From the Court of appeals. I will 

7 

make sure that he has all of them, if Mr. Allen is going to 

8 

be a witness. 

9 

THE COURT: What is the time schedule under the rule' 

10 

When was the remand filed, in order to comply with the Drum¬ 

11 

mond case and the rule about re-trials? 

12 

THE DEFENDANT: Your Honor, were you addressing »..e. 

13 

sir? 

14 

THE COURT: I am really addressing both of you. I 

18 

* 

just as soon let the Government respond. If you don’t agree 

16 

with them, you can speak up. 

17 

THE DEFENDANT: I was waiting rc, turn. I have a lot 

16 

to say. 

19 

THE COURT: What do you want to say? 

20 

THE DEFENDANT: On this particular point? 

21 

THE COURT: Yes. 

22 

THE DEFENDANT: On this particular point, which I am 

23 

taking out of context in the presentation that X was going to 

24 

make, under the Southern District Plan, Section 6 mandates 

25 

that in the event of a reversal or ruling by the District 
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Court, that is an appellate reversal or a ruling by the Dis¬ 
trict Court reversing a decision or a trial matter, that the 
new trial shall commence at the earliest practicable time, 
reading the text, your Honor, "but, in any event, not later 
than 90 days after the finality of such order, unless extended 
for good cause" -- 

THE COURT: What is the date? That's what I am 
asking. Ninety days from what day? 

THE DEFENDANT: The order date was November 21, 
1974. The mandate day was December 12, 1974. The Government 
did not serve their notice of readiness for trial I think 
until May 5. Mr. Lutz might -- 

THE COURT: May 5, notice of readiness? 

MR. EBERHARDT: Your Honor, that is correct. Maybe 
a little -- I am sure your Honor is aware of the reassignment 
— perhaps your Honor isn't aware of the reassignment problem 
in this case. Judge Carter tried the case initially and it 
went hack to him, of course, after the Appeals Court reversed 


the case. 


The instruction from the Court of Appeals was that 
Judge Carter should not he the trial court judge to preside 
over the second trial. Judge Carter then submitted it to the 
Court's reassignment committee. It came upon Judge Tyler's 
trial calendar. Unfortunately, it came at a time when I guess 
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Tyler's conduct — 

THE COURT: Look, let's not — 

THE DEFENDANT: Your Honor, I am not — 

THE COURT: You will have an attorney. You are beinc 
I your own representative here, and it is unfair to you. So be- 
fore you get off on a tangent, sit down a minute and let me ask 
Mr. Eberhardt how he rationalizes the exDiration of the time 
between December 12 and today. 

THE DEFENDANT: May I say one thing, your Honor? 

THE COURT: Very briefly, in your own interests. 

THE DEFENDANT: I understand. Judge Tyler was aware 
of this matter by his language in his discussion in his cases, 
as well as many other matters, all during the period that Mr. 
Eberhardt was alluding to before when he said we had trouble 
with reference to the reassignment. Thank you. 

MR. EBERHARDT: Your Honor, beginning well within 
the 90-day period starting from December 12 I began calling 
Judge Carter's chambers and his court clerk to see if reassign¬ 
ment had been dene pursuant to the direction of the Court of 
Appeals. Apparently it hadn't been done when I first started 
calling. I finally succeeded in talking with I think Mr. 
Burghardt, the District Court Clerk. He informed me that the 
matter was before the reassignment committee. 

THE COURT: That committee, you know, meets from 3 
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2 

to 5 times a week. Matters do not stay in that committee. 

3 

The whole Tyler docket was reassigned under my personal obser¬ 

4 

vation in one afternoon, and all the notices went out the next 

5 

day. That took place, I am certain, in March. That's my best 

6 

recollection. 

7 

MR. EBERHARDT: Are you referring to Judge Tyler's 

8 

cases, your Honor? 

9 

THE COURT: Yes. This did not come to me as Judge 

10 

Tyler's case. This comes to me by a June 4 memorandum which 

11 

you are welcome to look at which advises me that it's been 

12 

reassigned from Judge Carter. 

13 

MR. EBERHARDT: Your Honor, the only thing I can 

14 

say — 

15 

t 

THE DEFENDANT : I have some knowledge — 

16 

THE COURT: It also says included in that, defendant 

17 

Jerome Allen is making a motion to reduce his sentence and 

18 

was also assigned to Judge Tyler. The notice indicates Allen 

19 

was assigned to Judge T^fer. As far as Mr. Yagid is concerned, 


20 he is coming to me directly from Judge Carter's docket. The 

21 notice says so. 

22 THF DEFENDANT: Your Honor, may I help the Court and 

23 I Mr. Eberhardt on this matter? I have spent a year investiga- 

24 | ting this matter, and I will cut it very short and pointed and 

25 make it only with reference to what you were just discussing, 






your Honor. Up until a couple of weeks ago this matter — anc 
every time I looked at this particular file, 43 Cr. 471 — 

THE COURT: 73. 

THE DEFENDANT: I am sorry, what did I say? 73 Cr. 
471. I am sorry. That's what I meant to say. This file was 
in Judqe Tyfer's cabinets in Section 5 or Unit 5. When his 
cases were reassigned, I went in one day, that is unknowing 


that they had been reassigned, a short time ago, and wanted to 
look at the file once again. 

I was told, I don't know the young man's second 
name, by the fellow Bob in Unit 5 that the case had been re¬ 
assigned to Judge Carter. I said that's impossible pursuant 

to the Court of Appeals ruling. I then went and sooke to Unit 

» 

5 who called it to the attention of the gentleman who was in 
charge of that whole section. 

THE COURT: That could be. You see, it might have 


been reassigned to Judqe Carter — 

THE DEFENDANT: By mistake. 


draw. 


THE COURT: Ho, not by mistake. Bv the luck of a 


THE DEFENDANT: That's not what I was advised, sir. 
THE COURT: It can't be by mistake because they pull 


a *card out of a wheel. You have seen it done. 


THE DEFENDANT: I can only tell you what I was told. 
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3 of time. 


THE COURT: Let me hear Mr. Eberhardt on the guestio 


4 MR. EBERHARDT: The only thine? I can do for the Courli 

/ 

5 is to go to Mr. Burghardt and get the schedule, because he is 

6 the individual who is conferring with me. 

7 THE COURT: I think Mr. Yagid states it correctly, 

8 that probably this case was reassigned by random selection to 

9 Judge Carter who after all has one chance out of 24 of receiving 

10 any oarticular case. After it happened, someone, apparently 

11 | the defendant, called the attention of the Clerk's Office to the 

12 fact that because of the prior determination of the Court of 

13 Appeals, this was inapproDriate . 

^ seems to me as if the 90 days has long since pass< 

15 and that unless some particular showing should be made, Mr. 

16 Yagid ouqht to have an opportunity to consult with counsel, 

17 following which I think there is a Drima facie basis for a 

18 dismissal here. 

19 : MR. EBERHARDT: Your Honor, I will have to look into 

I 

20 the law itself with resDect to retrials, but the Government di< 

21 file a notice of readiness, of course, in the first instance, 

22 and there is nothing to indicate after the reversal by the 

23 Court of Appeals that we would not be ready to retry the case 

24 as soon as the Court could put it down for trial, whichever 

25 Court — 
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THE COURT: May 5 is more than the 90 days following - 

MR. EBERHARDT: Your Honor, I was motivated to file 
that because I could never get a response from either Judge 
Tyler's or Judge Carter's chambers as to who had the case. 

THE COURT: I will make an inquiry into the situation 
here. I think the first step is for Mr. Yagid to be taken 
immediately to the magistrate and have an attorney assigned 
to him from the Criminal Justice Act panel. I want you to get 
the name and address of that attorney and make yourself 
available to him to disclose everything to him, particularly 
beginning with this question of the 90<-day period. That's a 
threshhold issue. 

Unless that could be resolved, there is no need for 

* 

any attorney sitting and listening to the tapes. It won't be 
significant to him. We have a threshhold issue. 

I'd like to have you come back in a week or ten days 
to discuss that point further with the new attorney present. 

MR. EBERHARDT: That's fine with me. 

THE COURT: The clerk is busy. Can you go to the 
magistrate — 

THE DEFENDANT: I will do that. 

THE COURT: Ordinarily I would send a clerk with 


you, but you are an attorney — 


25 


THE DEFENDANT: I never had anvthing to do with 
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criminal matters or the criminal courts until a couple of 
years ago. I had a general practice, but I had nothing to do 
with criminal law or domestic relations law, your Honor. 
Everything but. 

THE COURT: You missed nothing. But you will have 
an attorney. Cooperate with him and don't try to be a lawyer. 

THE DEFENDANT: Your Honor, the reason 1 asked for 
co-counsel status was a very definite noe. I have gone 
through some very terrible and tragic experiences in my life 
because I had to — 

THE COURT: Not today. 

THE DEFENDANT: One other thing. In addition to the 
motion relative to the Southern District plan to expedite 
criminal matters, there is another motion in mind with referenc 
to having this case also considered for dismissal based upon 
the conduct of the Government and the various representatives 
of the Government under the Ellsberg, Coscanino, etc., etc., 
rulings, I would go down the whole list, your Honor. 

THE COURT: Please understand that if the case does 
not go out under the 90-dav rule, any such motion will req J re 
the Court's consideration ai * it may require a hearing and it 
may delay your trial. 

THE DBBENDANT: I understand that. I was going to 

\ 

call your Honor's attention to the fact that because of the 
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2 tremendous investigative nature of an entry by a new attorney 

3 to this matter, it might take some time — 

THE COURT: Let him tell me that. Don't vou try to 

4 

5 say that. Let him tell me that. 

a ! THE DEFENDANT: I agree with vou. 


THE COURT: I think you should come back 4 o'clock 


8 on July 2. 


THE DEFENDANT: At that time the co-counsel status 


10 matter will be taken ud also, am I right? Is that what you 
n said before, your Honor? 

l2 THE COURT: I didn't really say that. Anything 

j3 that is before the Court will be taken ud, if Dossible. I 
J 4 1 have told you my reaction as to how this should be handled. 

15 If it isn't satisfactory, I will discuss it further with your 

attorney. This whole thing comes to me cold, and I know nothirg 

it 

17 about it, I didn't even read *he Court of Appeals opinion. But 

w I can tell right now that if you are not careful, before this 

18 case is over you are going to put your foot in your mouth. 

2 q | Use the services of your lawyer. I am not cutting 

2 1 you off. If you want to talk, you can talk. But don't. Stic 

22 to the things that are important. I know what it's like. All 

a right, July 2 at 4 o'clock. You are continued on your existing 

2 | bail until then. Go with these gentlemen now to the magistrate 

The clerk will telephone and tell them you are coming. 

I 


25 
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THE CLERK: United States of America 

against Herbert Yagid. 

THE COURT: Gentlemen, there has been 

somewhat of a problem arose in this case. As the court 
understands it, the random selection by which they 
select an attorney to represent an indigent defendant 
from the Criminal Justice Act panel drew out the name 
of Mr. Wales and, as I understand, the attorney whose 
name was drawn couldn't act or felt he shouldn't act 
because of some prior acquaintance that he had with a 
co-defendant. 

Do I state that correctly? 

MR. YAGID: Excuse me, sir. I feel it 

was somewhat more complicated than that. But what 
you are saying is correct. 

MR. EBERHARDT: I am sorry to interrupt, 

your Honor. My understanding was Mr. Wales was the 
second attorney that was approached with respect to 
taking this case because I received a phone call — 

MR. YAGID: Third. 

THE COURT: Who were the others? 

MR. YAGID: The first one was a gentleman 

by the name of David Keegan, who is all the way out on 
Long Island, and when I spoke to him % we mutually agreed 
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it would be rather inconvenient and — he used the 
word, not I, sir — ridiculous that he should represent 
me from out there when I reside in Hew Jersey. So 
by agreement we decided to send me back to Mrs. Cam- 
panella. 

THE COURT: And Mrs. Campanella then drew 

someone else on trial. 

MR. YAGID: Edward Panzer. He was on 

trial. 


I made a request through an associate of 
his to see him Friday, late that day, or over the week¬ 
end. He had to go away to the country over the 
weekend. 

I therefore asked Mrs. Campanella to draw 
further, which she did, and she then drew the name of 
II. Elliot Wales, whom she informed me that when she spoke 
to him he told her coincidentally he had known about 
the case because of prior representation of one of the 
former defendants on appeal. 

THE COURT: He wrote u letter which in 

plain language could be characterized as begging off, 
and I think his letter states a legitimate purpose and 
I think, to complete the record, I ought to tell you 
that my law clerks have been working with Mrs. Campanella 
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attempting to find somebody else to come in or even 
possibly to get Mr. Panzer to come in after the trial 
day was finished with Judge Lasker. 

We haven't been able to find a lawyer. 

There is no question you are entitled to a lawyer, 

I notice further you are an intelligent, 
educated person and you have a law degree although no 
experience in the criminal law. 

What comes to my notice directly here is 
this: It seems to me that you have a very good motion 

under Rule 5 of the presently existing plan for prompt 
disposition of cases and I think there is really no 
reason why I ought not address myself to that because 
if there is merit in it, and there certainly seens to 
be superficially, granting that motion would put out 
of issue the apparently difficult problem of finding 
you an attorney. 

I am perfectly willing to hear from the 
government right now why such a motion ought not to be 
granted. 

MR, YAGID: May I respond before you 
give the government the opportunity, without being 
discourteous, if you agree, sir? 

THE COURT: Certainly. 
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2 

MR. YAGID: I am going to take the 


3 

liberty — I hope I don't incur the wrath of the court 


4 

Lut I would like to explain something to this honorable 


5 

court. I know about this motion. I am fully aware, 


6 

I have done some research — some research — because 


7 

of the fact I spent a year investigating this case. 


8 

T1IL COURT: It is not a difficult motion. 

i 

9 

• 

It is very simple. 

10 

MR, YAGID: I know, your Honor. I 


11 

would love if you would let me explain something to you 


12 

and maybe you can understand my thinking. 


13 

THE COURT: Give me the bottom line first. 

14 

MR, YAGID: The botton line is verv simple 

15 

1 

this. It's akin to a white man telling a black man, 

16 

"I understand how you feel." As far as I am concerned. 

17 

.... 1 

your Honor, there is no white man who was ever born that 

18 

i 

could tell a black man that he knows how he feels. 

19 

The analogy I am drawing is this, your 

20 

Honor. I stood indicted, tried, convicted and sen- 

21 

tenced before a judge knowing that I was innocent. 

i 


22 

lhat was trying enough. Dut there came a more trving 


23 

experience in my life when I realized — when the in¬ 

» 

14 

formation and knowledge came to me that the people who 


2i 

did this to me had prior knowledge of mv innocence. I 
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therefore an not satisfied with what I consider a pvrrhic 
victory under this rule which, as far as I am con¬ 
cerned, was led to happen. I am seeking — 

THU COURT: Let to happen by whom? 

MR. YAGIDt I want to withdraw that, your 

Honor. 

THE COURT: You don't mean by me? 

MR. YAGID: By you, sir? 

THE COURT: Who could let it happen? 

MR. YAGID: The government, sir. 

THE COURT: I don't think the government 

controls — 

MR. YA<^ID: You were never near this case. 

How do I dare mean you. 

THE COURT: I don't think the government 

controls the docket. My record here is this case 
was assigned to me on June 5, 1975, and I believe that you 
were here before me for a pretrial conference on June 
20th. So I consider that reasonably prompt. 

MR. YAGID: Your Honor, it so happens 

that the mandate date was December 12th. I had my 
own reason for waiting — 

THU COURT: Let's have the record be 

correct. The clerk's office indicates that the mandate 
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was filed in this court on December 16th. I am not 
cutting you off, but I think it might be helpful if I 
went over these matters with you. The case was then 
returned to the docket of Judge Carter of this court. 

On April 30, 1975 the government filed a 
notice of trial readiness with Judge Carter, and 
Judge Carter thereafter, under date of flay 23, 1975, 
memorialized the assignment commitment and he said in 
his memorandum to the Assignment Committee in sub¬ 
stance that he had just received a notice of readiness 
for trial on or after flay 5th and he referred to the 
citation 507 F. 2d, page 12, and then he noted that 
the case had not yet been reassigned and requested 
that it be reassigned without delay. 

The memorandum from Judge Carter must 
have reached the Assignment Committee some time between 
May 23rd and June 4th, because on June 4th they acted, 
or at least on that date they instructed the clerk, 
and on June 5th I was reassigned. 

So that's your chronology. If you take 
issue with any of that, you may. 

MR. YAGID: I have to take issue because 

I happen to knov; the facts which were not made avail¬ 
able to you, sir, which of course in no way questions 
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anything you have said. 

THE COURT: Which dates are wrong? 

HR, YAGID: When this case came down it 

went to Judge Tyler's files in Unit 5 — Unit 2; I'm 
sorry. Whichever unit is Judge Tyler's. 

Tin: COURT: You are talking about Wo. 


471. 

MR. YAGID: It remained there, your Honor, 

until such time as the fellow by the name of Dob — 
and I don't remember his second name — who is the 
gentleman who takes care of the criminal matters in 
that unit, had it sent over to Judge Carter's unit. 

I then spoke to the gentleman because of the fact that 
I knew that the Court of Appeals' opinion had said 
that this case would bj reassigned to any judge but 
Judge Carter. 

I went to the head of the — I forget his 
name, the gentleman's name — but the head of the 
record unit and I advised him of this, and he said he 
would take it up and have it sent to the Reassignment 
Committee for reassignment, if I knew what I was talking 
about, and that is how it got out of Judge Carter's 
hands. 

THE COURT: That couldn't be, because only 
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a judte can submit something to the Assignment 

Committee for reassignment. 

I want to go one step further because my 
records don't show the matter as having been assiqned 
to Judge Tyler at any time between the date of the 
mandate and the date that it came to me. But be 
that as it may, you are here basically without repre¬ 
sentation. You say you don't want a pyrrhic victory, 
as you describe it, of this motion being granted 
and that is perfectly all right with me. What I 
would like to do in that circumstance — 

HR. YAGID; I didn't finish. 

THE COURT: If you don't want the notion 

granted — 

MR. YAGID: I would appreciate if you would 

let me finish so I can complete my tliought. 

THE COURT: All right. 

MR. YAGID: I want to make a combined mo¬ 

tion. I want to make a motion under Rule 6 of the 
Southern District plan to expedite criminal causes, and 
at the same time make a motion to dismiss based upon . 
the conduct of the government in this matter from the 
beginning. In other words, I want a double-headed 
motion, a two-based motion. 
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THE COURT: If you are going to do that you 

ought to have an attorney, because, you see, a two-based 
motion, first, I might not take. I might decline 
as a matter of discretion to take the second half of 
the motion if the first half is good, and it might well 
be good. If the first half is good, I don’t have to 
reach the question of the second half. And it is 

gettinq more complex when you have that. So on 

those complexities, then it is through no fault of your 
own you have no attorney here today and the court 
ought to provide you with an attorney, and after you 
and he have conferred, then I will take up the whol_ 


matter, 


But as far as taking a two-part motion 


from you when you are unrepresented — 

HR. YAGID: I will tell you what. May 

I make it easy for you? I will tell you two things 
I will suggest it to you — I don't tell this court 
anything. I say that respectfully, your Honor. 

THE COURT: All right. 

MR. YAGID: No. 1, just as a matter of 

record, and then I will give you the determination I 
have made on this spot, which I think will please you, 
but just to correct the record, the docket sheets will 
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2 

show that this case was assigned to Judge Tyler and O 

3 

laid in Judge Tyler's files. I have photocopies of flj 

4 

those docket sheets, 9 

5 

THE COURT: I will send for them. 9 

6 

MR, YAGID: I can produce them for you. m 

7 

i fl 

THE COURT: I will send for them. ■ 

8 

MR. EBERHARDT: I don't mean to interrupt, ■ 

9 

but once the government is given an opportunity, I can 

0 

• 

explain how part of this case ended up with Judge 

1 1 

Tyler. 

1 2 

THE COURT: Attempting to save time, I 

1 3 

have interrupted more than I ordinarily would in a 

1 

matter of this kind. 

1 

The point I am making is he is entitled to I 

1 

i 

counsel. If there is some simple matter which can j 

1 

be resolved to everyone's satisfaction, including his, 

1 

without him having counsel, then I would go forward 

1 

today. But if that is not his wish, and he indicates 

1 20 

to me maybe it is not, but I haven't let the man finish 

1 

so I am not sure, then I am going to do nothing today 

I 22 

except to defer the matter until such time as you can 

1 

have assigned counsel. 

1 

I would like to get to the bottom of the 

1 25 

chain of assignment here and be certain as to the 

1 
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dates. That I would like to get. I think I will 
send for the docket sheets. 


wrath. 


MR. YAGID: I don't want to incur your 


THE COURT: You haven't. Do you find 


me being impatient with you? Because I don't so con¬ 


sider it. 


I am not going — 


MR. YAGID: 


You threw me out of your 


office the other day. 

THE COURT: True, because I can't have 

you in my office making ex parte statements to nv 

! 

secretary and I asked you politely to leave, I didn't actual 1 
physically throw you out. 


MR. YAGID: 


I didn't say you physically 



threw me out. 

THE COURT: If there is something complex 

here which is important to you, the court should only 
proceed when all the facts are certain and when you 
have legal representa ion. 

MR. YAGID: Despite the fact that at 

this moment if I wished I could insist upon representing 


myself — 


THE COURT: You wouldn't be foolish enoough 


to do that, would you? 
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MR. YAGID: 
in this circuit — 

THE COURT: 
MR. YAGID; 


Under Court of Appeals cases 

There are such cases. 

— the Court of Appeals, Second 


Circuit, Dougherty — 

THE COURT: Don't give them to us, 

MR, YAGID: The judge is aware of it. 

And yesterday's Supreme Court decision, which decided 
that any defendant has a right to defend himself if he 
so chooses, I an not about to indulge in any such 
conduct. I am going to ask just one thing of this 

court and then I will submit on my own a motion and get 
rid of this whole thing for the purposes of getting it 
off the court's calendar. 

May I make this particular request first? 
THE COURT: Yes, certainly. 

MR. YAGID: Then I am going to advise 

the court that I will make a Rule 6 motion under the 
Southern District plan for expediting criminal cases. 

On the 28th of May, 1975 'the Hon. William 
H. Mulligan, Circuit Court Judge for t e Second Circuit 
Court of Appeals, granted me an order which I would 
like to read the bottom line to you: 

"Upon consideration thereof, it is ordered 
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that said motion be and it is hereby granted that a 


transcript of said tape shall be supplied to Herbert 
Yagid at his expense.” 

The tape in questions, sir, this is my 
own statement, t;.e tape in question was a transcript 
of the tape of the Court of Appeals proceedings. 

I had consulted with the clerk of the Second 

I 

Circuit Court, who consulted with the administrative 

I 

judge, who then referred the matter to Judge Mulligan, 
who was the senior member of the three-panel court 

i 

that heard this appeal. Based upon my letter and 

I 

the information that was passed on. Judge Mulligan 


granted this unusual motion in order to provide me 
with a transcript of the tape of that argument on 
appeal. 


He of course at that point did not — 
could not make a determination and did not make a de¬ 
termination of my indigency. I would appreciate 

It if this court would take note of Judge Mulligan's 
order and take judicial notice and grant me, because 
of my indigent position, the obtaining of the tran¬ 
script of the Court of Appeals tape. 

THE COURT: How much would be involved 


I 


in this? 
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MR. YAGID: Excuse me. 

THE COURT: How much money? 

MR. YAGID: I have no idea, your Honor. 

THE COURT: If it was a short arqument 

and it is not a very larqe amount of money — 

MR. YAGID: May I tell you why Judqe 

Mulligan granted this? 

THE COURT: I assume because he thought 


he ought to grant it. I am not here to question j 

» 

Judge Mulligan 1 s decision. I assume he did the 

correct thing in ordering it. j 

v j 

MR. YAGID: Yes. I imagine you would 

without question. But he determined that the question 
of indigency should be determined in the lower ocurt, 
meaning at the District Court level, which is where I 

i 

am right now, and therefore I would most respectfully 
appreciate, and I submit ~ and I submit in all 
honesty and sincerity — the fact that it is extremely 


important that I be provided with this transcript. 

i 


Mow I will take it out of the realm of 
the District Court business and off the District Court 
docket by making the motion which you suggested before. 
That will suffice and satisfy me, sir, and if it will 
satisfy you I will thereupon forgo making any other 

SOUTHERN DISTRICT COURT REPORTERS. 114 COURTHOUSE 









motion within this jurisdiction. 

THE COURT: Tell me what is necessary for 

having a transcript of the Court of Appeals' oral 
arguments under the Criminal Justice Act? 

MR. YAGID: May I discuss that with you 

in camera? 

VUL COURT: I really prefer not to. 

Give me a capsulated idea. 

MR. YAGID: It may jeopardize criminal 

investigations. 

Tin: COURT: Criminal investigations are 

supposed to be made by law enforcement officials, 

MR. YAGID: That's right, your Honor. 

THE COURT: They have plenty of money. 

MR. YAGID: That's the funny part about 

this whole thing. 

THE COURT: They have plenty of money to 

buy tapes. 

MR. YAGID: Indigent people do not. 

THE COURT: How much is involved in money 

MR, YAGID: I honestly don't know. May 

they have a copy of it. 

!1R. EBERI1ARDT: We don't have a copy, 

was present for oral argument, and to my recollection 
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oral argument did not last for more than a half hour. 

THE COURT: Let me think about that a mo¬ 

ment and I will come back to you. 

MR. YAGID: With reference to the necessity 

of it, I will make — 

THE COURT: If you show the necessity 

of it pertaining to you, I would have no hesitancy at 
all in ordering it. There are a couple of other 
factors to consider here. It may not cost a lot of 
money. We don't know what the order of magnitude 

of the cost is. Secondly, we don't know whether 

the government intends to continue to treat you as 
some kind of a target or not. And, of course, the 

other thing we don't know is we don't know any basis 
for need of it at public expense if you are not a 
target. You are not a private attorney again. 

MR. YAGID: May I answer that? 

THE COURT: Hold that in abeyance and 

let me hear what they have to say for a moment. 

MR. EBER1IARDT: Your Honor, I am going 

to give a chronology that really has two prongs to it 
so I may take a few moments, but I ask the court to 
bear with me. 

The docket sheet reflects, as your Honor 
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is aware, that the mandate was listed on the District 
Court docket sheet December 16, 1974. 

THE COURT: Yes. 

IIU, EBERHARDT: The government, myself 

in this case would be the government because I did all 
the work with respect to the followup of the reversal, 

I 

the government in this case having not heard from Judge 
Carter's chambers with respect to the reassignment of 
this case, as was required by the Second Circuit, began 

I 

to call Judge Carter's chambers in late February 

l 

and early March of 1974 — excuse me — 1975, within 
90 days of the December 16, 1974 mandate. 

My diary, my personal diary, indicates 

i 

some phone calls to ilr. McCullough, who was the court 
clerk for Judge Carter, In fact, in a conversation 
that Mr. Aronwald of my office had with somebody in 
Judge Carter's chambers last week, they indeed have 
a recollection that I was up bothering them some 
time during the period of early March, 1975, and I 
believe they have also a recollection that I was con¬ 
cerned at that time about compliance with the 90-day 
rule. 

THE COURT: The ordinary practice in makinq I 

that type of communication would be to write a letter 
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with a copy to adverse parties or make a motion or re¬ 
quest a pretrial conference on the record in the court 
with the defendant and his attorney present. All 
I can tell you about it is that I agree with you on 
the December 16th date that the Court of Appeals mandate 
was filed in this court, and I previously mentioned that 
on April 30th you filed a notice of trial readiness 
which you really didn't have to do under the rule, but 
under date of March 23, 1974 Judge Carter wrote a 
memorandum to the Assignment Committee. 

MR. EBERHARDTi Is that May 23rd? 

THE COURTl Yes, 

MR. EBERHARDTI You said March. 

the COURTS He therein states that the 

case has not yet been reassigned and ha would suggest 
that the reassignment proceed without delay, 

As I pointed out to you earlier, or 2 
pointed out to Mr. Yagid earlier, the Assignment Com¬ 
mittee aoted at least by the 4th of June with re¬ 
spect to that and on June 3th the matter was assigned 
to me and I ssnt for it promptly, with the result that 
you were in here on the 20th of June and at that time 

i 

there was no attorney for the defendant and there wasn't 
very muoh done on that date. 


tOUtHMM MimiCT count IIKtttlll, U I count HOI 1*1 
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I must disclaim the statement that at any 
time this case was the responsibility of former 


Judge Tyler. 


However, I don't think it makes any 


difference. 


MR. EBER11ARDT: If I could finish with 


ray entire chronology, I may put this in perspective. 


I did in fact call Hr. McCullough and ad¬ 


vised hin of the problem — 


clerk. 


THE COURT: He being who? 

MR. EBERHARDT: Judge Carter's court 


Hr. McCullough advised me he would take it up 


with the judge and that the matter would be taken care 


I had previously called Mr. Sexton, 
who is the individual in the clerk's office of this 
district to find out whether or not in fact the case 
had been reassigned, and he told me it was not. 





That is what prompted my call to Judge Carter's cham¬ 
bers. He advised me a call to chambers would be the 
most expeditious way of handling it. 

i 

Having waited a few days and upon Mr. 
McCullough's representation that the matter would be 
taken care of, I called the clerk's office again, and 
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I recall asking them what was the status of Indictment 
No. 73 Cr. 471, the instant indictment. I was 
advised that the matter was now before Judge Tyler. 
However, what I was not advised was that the only part 
of this case that was before Judge Tyler was the 
sentencing of Jerry Allen. 

THE COURT: Jerome Allen? 

HR. EBERHARDT: Yes. That in fact ac¬ 

counts for what Mr. Yagid already told the court, that 
is, that the docket sheet was in Judge Tyler's unit for 
a period. 

THE COURT: Judge Carter had referred the 

sentencing of Hr. Allen to Judge Tyler with the con¬ 
sent of Hr. Allen and the government. 

MR. EBERHARDT: That is correct. 

THE COURT: And because of the fact Hr. 

Allen had other indictments which Judge Tyler already 
had. The consensus of opinion was that the man ought 
to be sentenced on all of his indictments by one judge, 
which is certainly a reasonable request. 

HR. EBERHARDT* Certainly. That is why 
when Hr. Sexton, or whoever it was in the clerk's 
office, told me 73 Cr, 471 was with Judge Tyler it 
didn't surprise me, because I knew he already part of 
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the case. 

I then began calling Judge Tyler's cham¬ 
bers to find out what the status of this case was. 

They told me they had no knowledge of it. 

THE COURTi No knowledge of Mr. Yagid? 

MR. EBERHARDT: That's correct. 

• • * 

I again called back the clerk's office. 

They advised me — again I only alluded to 73 Cr. 471, not 
understanding they had already differentiated Mr. 

Allen from Mr. Yagid's part of the case — and the 
clerk's office again told me they had the case 
listed for Judge Tyler. 

What happened was then I got back to Judge 
Tyler's chambers, because I had another case pending 
before Judge Tyler, to learn all his cases were then 
being reassigned. 

THE COURT: That must have been at the 

end of March. 

MR, EBERHARDT: My recollection is mid- 

or end of March. 

Judge Tyler, when he learned he was under 
consideration for a federal appointment, stopped hearing 
any cases in which the government was a party. 

About a week or so later the committee began 
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reassigning his cases and did so rather promptly, so 
that by the 1st of April practically all of Judge 
Tyler's cases had been reassigned, 

lilt. EBERHARDT: What happened at that 

point was that I quite frankly was confused as to 
where this case was, the docket sheet being in Judge 
Tyler's unit, his disclaimer of any knowledge of the 
case, and vet the clerk saying 73 Cr. 471 was indeed 
with Judge Tyler, 

The upshot of it was within a couple of weeks 
I asked Mr. Lutz to file a notice of readiness out of 
sheer desire to see what action it would spur, because 
T didn't know where the case was. Mr. Lutz 
attempted to file a notice of readiness and a couple 
of weeks later we learned that that notice of readiness 
had never been docketed because I asked him to check 
to see what happened because we never learned what 
happened. We filed another notice of readiness 
which the docket reflects was filed on April 30th. 

I know a notice of readiness under the rules 
has no significance. I did it really out of frustra¬ 
tion, to be quite honest with you, your Honor. 

What transpired then was ~ and this I 
gathered from a conversation that Mr. Aronwald of my 
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office had with Judge Carter, that upon his receipt of 
that second notice of readiness that was docketed 
he realized he still had the case. That promp *d 

the memo he filed with the Assignment Committee. 

THE COURT: That apparently is correct, 

though ordinarily when they reverse a conviction the 
clerk of the court has the courtesy to telephone the 
district judge so he learns about it first hand before 
he reads it in the newspaper. 

MR. EEERHARDT: That is precisely the 


point. 

THE COURT: Those calls always come be- 

for lunch. Their intention is to give you indigestion. 

MR. EDER1IARDT: In fact, Mr. Aronwald spoke 

with Judge Carter about this and, indeed, he had exactly 
the same impression as to what the procedure would Le, 
lie assumed that because the Court of Appeals opinion 
was so clear as to require Judge Carter not preside 
at the second trial, that the Assignment Committee would 
pick up the case for reassignment. 

THE COURT: I don't know why anybody on 

earth would think that. I have nothing before me 
that would indicate it was Judge Carter's viewpoint. 

The rules are clear. It would be totally wrong for 
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the Assignment Committee, of which I am a member, to 
interfere with a district judge's docket and take a 
case away from him without some prior procedure to 
submit it for reassignment. The thought is ridiculous, 
frankly. 

MR. EBERHARDT: I hope the court isn't 

saying my representation is ridiculous. 

THE COURT: You must have misunderstood 

what he said. It is just not possible, 

MR. EBERHARDT: The only thing I can 

suggest to the court is that perhaps this court would 
consult with Judge Carter, 

THE COURT: Absolutely not. The rules 

are published in black and white. Your office has 
plenty of opportunity to read them. It would have 
been very simple to have written a letter. Telephoning 
is fine but every once in a while telephoning backfires 
because it doesn't get accomplished that which you think 
it ought to. 

MR, EBERHARDT: I was told it was 

accomplished. That is why I had no doubts as to what 
was happening. 

THE COURT: It wasn't. It wasn't Mr. 

Yagid's fault it was not. 
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MR, EBERHARDT: I am sure it wasn't, I 

don't mean to make a great issue over credibility, but 
with respect to Judge Carter's memo that he discussed 
with Hr, Aronwald, he notes in his final paragraph 
that apparently this development, referring to the 
v-atrial or reversal, had not come to the attention of 
the Assignment Committee and the case was not yet 
assiqned. It would seem to me to suqgest Judge 
Carter was under some assumption the committee would 
act on its own. 

THE COURT: He could be under a misim- 

pression, but I can imagine what would happen in 
this building if the Assignment Commiteew was to take 
a case away from a judge absent a request on his part. 

May I say further to you the Court of 
Appeals cannot do anything more than suggest. The 
assignment of cases is for the District Court under 
statute. Sure, we always follow their suggestions 
when they suggest he should not preside, but they have 
no right to assign the work of this court. That's 

the function of the District Court, to assign cases, 
which we do by random selection and by very clear rules 
which we have. 

MR. EBERIIARDT: I am not suggesting that 
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they should, but my only point is that is our understand¬ 
ing, that is, the government's understanding, that there 
has been some misunderstanding on the part — 

T1IE COURT: That could well be. That 

is the only circumstance under which I could imagine 
thi3 rule would ever come into operation, when there 
is a misunderstanding, 

i 

MR, EBERHARDT: Assuming for the sake of 

argument that for some reason somebody in Judge Carter'n 
chambers assumed the Assignment Committee would pick 
this up automatically — I 

t 

i 

THE COURT: Or someone in your office I 

assumed a telephone conversation with various clerks 
would have some meaning. I 

i 

MR, EBERHARDT: I did assume because 


every clerk told me the matter was being taken care 


THE COURT: Sooner or later you were unde r 

notice by the lapse of time to write a letter. April 


30th you wrote and by that time you had had already 
toe much time. 

MR. EBERHARDT: By April 30th inde^ I 

did. 





t 


/ 









A 53 28 

16, 1974. 

MR. EBERHARDT* I began to act well within 
the 90-day period. 

THE COURT* 1 an not criticizing you at 
all, but I think thia caae is squarely within the rule. 

MR. EBERHARDT* If I can only allude — 

THE COURT* Everything that was done after 
mid-February was post-mortem. 

MR. EBERIIARDT' Mid-March. 

THE COURT* I beg your pardon. Mid- 

March. 

MR. EBERHARDT* I am not going to auarrel 
with that. The case was not ready for retrial — 

THE COURT* Where is a copy of the rules? 
MR, EBERHARDT* 1 only have an opinion 

of the Second Circuit, 

THE COURT* Hand it up for a moment, 1 
had all this before me the other day and I don't seem 
to have it now. 

MR, EBERHARDT* Your Honor, the bottom 
line is simply that within 90 days Mr, Yagid was not 
retried, 

THE COURT* And that the circumstances 
which seeem to be more or less beyond dispute here do not 

XJUTMXN DISTINCT COUK1 ftWOtTttS. V.A COWTIIOW* 
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show that the time was extended for good cause and 
do not show that there was any overriding public inter¬ 
est in the natter which took the rule out of operation. 

MR. EBERHARDTs The only thing I can say 

is that — 

THE COURT: Good cause. 

MR. EBERHARDT: Correct. 

The only thing I can say is that the bottom 
line is within 90 days the case, having not been re¬ 
assigned to another judge, there was absolutely no 
possibility that the case could be tried because of the 
Court of Appeals direction Judge Carter not preside ov.r 
thi3 matter, 

THE COURT: Do we have that opinion here? 

They can't make such a direction. All they can say 
is in the interests of justice he should not. It 
is probably an academic difference because nobody would 
try the case under such a Court of Appeals recommenda- 
. tion, but the statute is very clear who assigns cases 
in the District Court. 

MR, EBERHARDT: I have the opinion here. 

I am trying to find the point. 

(Pause.) 

MR. YAGID: May I read it to you, your 
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Honor. 


THE COURT: I will let him hand it up. 


:: think that will save time. I don't have the statu¬ 
tory citation here before me but the statute says 
that the District Court in a multi-judge court shall 
agree upon a division of its business. 

I hasten to make clear that the slightest 
suggestion by the Court of Appeals that a different 
judge should reside would always be honored. 

MR. YAGID: I think it is couched in 

terms of a sugaestion. That is the rule. 

THE COURT: It is not the rule, 

MR, YAGID: The rule is that it is this 

court's Assignment Committee determines what judge 
gets the cajc;. 


THE COURT: 


They say another district 


judge should preside. There is no question in 
my mind that there is not a judge sitting in the United 


States who wouldn't honor such a suggestion. 


However, 


it is nothing which takes out of the hands of the 


judge on whose docket this case is and always was, as 
far as !lr, Yagid is concerned, the right to invoke the 
rule or not invoke the rule. This suggestion made 


in that opinion is directed to Judge Carter, not the 
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Assignment Committee, 


MR. EBERIIARDTt 


I understand that. 


THE COURT: Our rules say a judge who has 

presided at a mistrial or a trial which has been 
reversed on appeal may submit the matter for re¬ 


assignment. 


It's a matter of his absolute right. 


MR. EBERHARDT: 


Ily conversation with 


Hr. Sexton, who I understand is responsible for this 
in the clerk's office, has always suggested this. 


THE COURT: He works for the committee. 

He is not responsible for doing anything except 
carrying out orders. 


MR. YAGID: 


May I add one thing to 


that? 


TIIE COURT: 


All right. 


MR. YAGID: This goes back a long time 

ago. When I was waiting for all of this to come 

down from the Court of Appeals and I was very impatient 
at the time, your Honor, as you might imagine, so I 
have a very vivid memory, I was a pain in the neck. 

They referred to it as something else, but I will say 
pain in the neck because I was in there almost "Svery 
other day waiting for it to come down. 

THE COURT: Clerks do not and should not 
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run the affairs of this court, Mr. Yagid. 

MR. YAGID: I want to give you an experi¬ 


ence. 

I kept on checking with Judge Carter's unit, 
and Judge Carter's unit finally referred to me — I am 
pretty sure that the gentleman's name, now that I 
remember, is Mr. Sexton, if he is a big, large man — 
THE COURT: I don't want to hear about 

Mr. Sexton. 

MR. YAGID: At that time he told me 

that the case had been reassigned from Judge Carter to 
Judge Tyler. 

THE COURT: He told you erroneously, Mr, 

Yagid. Get that out of your head. 

MR. YAGID: I wanted to put it on 

record. 



THE COURT: He told you erroneously. I 

have the docket sheet before me. All that was before 
Judge Tyler here was the sentencing of this co-defend¬ 
ant, Jerome Allen, which was perfectly reasonable 
because Jerome Allen was already on Judge Tyler's 
docket with a different indictment. 

MR. YAGID: I have no reason to doubt what 

you say but Mr. Sexton said — 
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THE COURT: I don't care if he said the 


moon was made of green cheese. 


!1R. YAGID: 


What I am trying to say is 


Mr. Sexton said the Assignment Committee had done so 
because the case was already with Judge Tyler, and 
for that reasor. because he had knowledge and everything 
else, that it was the proper thing for the Assignment 
Committee to do and that's what the Assignment Committee 


did. This is the way he explained it to me. 

THE COURT: He was wrong. That's all 


there is to it. 

MR. YAGID: Yes, sir. All I wanted you 

to know is what he informed roe months ago. 

MR. EBERHARDT: Same thing for ma. If 

I could conclude my remarks. 

THE COURT: This is a typical type of mix- 

up. You can call it a trap for a prosecutor. 


MR. YAGID: I investigated the matter for 


months. 




THE COURT: Please sit down, Mr. Yagid, 

MR. EBERHARDT: I would like to make one 

brief comment. If I could retrieve that opinion 
before your Honor, I would like to make it. 

THE COURT: I had a complete file before 
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7 
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10 
11 
12 

13 

14 

15 

16 

17 
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me the last tine you were here, but I don't seem to 
have all my papers. 

I1R. EBERHARDT: Your Honor, the government 

would contend that the delay with respect to this 
case should be characterized as a manufactured delay 
and that in connection with the Roemer case, decided 
by the Second Circuit April 8, 1975, that su^h a delay 
should be considered within the language f that 
decision. That decision at page 2780 indicates 
that there are basically two precepts that dictate an 
inquiry into this type of delay. 

The first is, the court quotes the Drummond 
case and says: 

"The escape hatch of good cause must be 
construed with an awareness of practicality." 

And with respect to that the government 
respectfully submits that in this case, quite candidly, 
the practicalities of administrative foulup should 
be considered by the couxt. 



21 

22 

23 


Secondly, that decision indicates that the 
idea leading to the District Court plan was not established 
to safeguard defendants' rights. 

THE COURT: The key word there is "pri¬ 

marily. 


gwa 


A 60 


35 


MR. EBERHARDT: Yes, but instead to serve 

the public interest in the prompt adjudication of 
criminal matters. 

I do not know or I would contend the 
government's position is that whatever extra delay there 
has been with respect to this case has not in any way 
jeopardized the public interest and the prompt adjudica¬ 
tion of this case. 

I might add in conclusion there are' a couple 
of facts that should be considered also by this court. 
Mr. Yagid, in spite of our requests to obtain counsel, 
did not obtain counsel. 

THE COURT: 1 understood he was indigent. 

Wasn't he in prison? 

MR. EBERHARDT: No, sir. 

TIIE COURT: Weren't you in prison on this 

case? 

MR. YAGID: No. 

MR. EBERHARDT: Finally, the government 

filed a notice of readiness with respect to the earlier 
trial and I can represent to the court that 90-day 
period I was ready, able and willing to try this case, 
and respectfully the government would ask the 90-day 
rule in this particular case be not applied for the 
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reasons stated. 

THE COURT; Maybe you could tell me when 
or how or what possible hypothetical case the rule 
would be applied to. I don't mean to engage in any 
dispute or argument with you but I would like to 
think this through. when ever, if not here, would 
the rule be applied? Bear in mind there has been 

no violation of the man's Sixth Amendment rights. We 
are not talking in the sense of those old cases like 
Wingo and so forth, Barker v. Wingo, where they went 
for years and where the accused or at least the court 
said he should have raised the issue. 

We are talking about a rule here. Just 
tell me what hypothetical case can you postulate where 
this rule would come into effect if it doesn't come 
into effect here? 

MR. EBERHARDT: I think the best thing 

that comes to my mind is another problem my office has 
recently had. A hypothetical out of that perhaps 

would be illustrative. 

THE COURT; The rule never should have 
been passed but it's in effect and I am bound by it. 
Just tell me a hypothetical case where it would be 
proper in your view to apply this rule if not here. 
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MR. EBEK1IARDT: If there were a reversal 

with 90 days and the matter was put on before the 
original trial judge or another trial judge and the 
court called a pretrial conference to take care of mo¬ 
tions and set a trial date and if after advising the 
prosecutor of a trial date within 90 days,the prosecutor 
said, " I have other natters,"and it was not assigned 
to another prosecutor. 

THE COURT: Can you imagine that happening 

particularly with your office where you can call upon 
people from other districts? 

MR. EBERIIARDT: The only problem with this 

is this is a good example of a case that was fairly 
complex. Mr. Yagid will attest to that. It is 
difficult to bring in an attorney at the last minute. 

All I am saying is if the government could not proceed 
or indicated for invalid reasons it would not proceed 
within 90 days, the rule should be applied. I am 

not saying in this case the 90-day rule has no applica¬ 
tion. All I am saying is in this particular case 
the 90-day rule was not complied with because of 
administrative reasons out of the control of Mr , Yagid 
for certain and the government as well. 

I represent to this court that I did my 
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darn beat to spur this case to trial within 90 days, 

THE COURT: You don't want me to test that 

by hindsight, but telephone calls are no substitute for 
a paper. I am not holding you up to any criticism 
whatever, I recognize in the administration of my 
own docket I expect fellows like you to be in direct 
telephone communication with my staff and if there is 
any misunderstanding as a result of a telephone call, 

I try to resolve it amicably. But I think you 
have to test the picture here an of about March 15th 
or 16th and by that time — again I don't say this 
critically of you, but by that time, failing to achieve 
any result called for by early March, some kind of a 
letter should have been sent, which the assigned 
judge would have attended to immediately, as he ulti¬ 
mately did when he received your notice of readiness. 

He received your notice of readiness filed on the 
30th and — am I correct on that — the 30th of April, 
and while you recognize it was a nullity it gal¬ 
vanized him into action and he cy May ’"’rd memorialized 
the Assignment Committee by memorandum in writing. 

So that, as I say, I think hindsight always 
gives us perfect vision, but I think I ought to take 
this urler advisement and read the cases again. I am 


K . 
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not prepared to dispose of it on the bench, but I 
really think that it looks to me like a proper case 
for the application of the rule. 

I1R. EBERHARDTj Your Honor, does the court 
wish any further supplementation of the record? That 
is, I would be glad to give the court an affidavit maybe 
crystallizing the government's position. 

TIIL COURT: Do you dispute anything that 

has been said here about the chronology? 

MR. EBERHARDT: Not really. 

THE COURT: I am taking as truthful 

the statements you have made here today. 

MR. EBERHARDT: They are indeed. 

THE COURT: So I don't think there is any 

need for a supplemental affidavit. 

MR. EBERHARDT: The only thing I might 

add is I recognize the clerks don't run this District 
Court and they properly should not, but ray representa¬ 
tion to this court is I had at least two if not more 
conversations with Judge Carter's clerk and he advised 
me the matter was being taken care of, he was aware of 
the problem. 

THE COURT: By the first week in March 

or perhaps by the end of February some paper should have 
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been sent. Now, I am testing that by hindsight. 

I have to concede that is so. I am not intending to 
say anything on this record that is critical of you or 
your assistants or your office or Judge Carter or 
anybody else, but I think that this is a situation 
tailormade for the rule. I will just have to look 
into it a little further. 


word? 


MR. YAGID: Your Honor, may I have a 


THE COURTi Certainly. You are a 


lawyer. You know you quit when you are ahead, don'c 
you? All right, you may have a word. 

IlR, YAGID: A very short word. When 

this statute was promulgated it was written in a 
very particular and precise manner. It also had 
certain legislative and editorial comments made at 
the tine it was written, as most statutes usually do. 

In addition, there has been a recent statute passed, 

I think they refer to it as the Ervin — I am 
sorry: it escapes me at the moment. It takes effect 
July 1, 1975. The legislative history and the 
editorial comments in there are startlingly apropos of 
some of the discussions that were had here this morning, 
Rut the main point and the quickest point that I want 
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to make is very simply this: 1 ( 2, 3 and 4 of 

this plan are written in a particular fashion. 5 
alludes specifically thereto and it says: 

"In computing the time at which the govern¬ 
ment should be ready under 3 and 4, the following 
periods should be excluded." 

1, 2 , 3 and 5 are then therefore disposed 
of as a unit. We then come to 6, which is specifically 
and very definitely taken up as a definite and specific 
category in and of itself because there are separate 
and distinct considerations to be given to an order of 
retrial rather than the multitude of other situations 
that come up under 1, 2 , 3, 4 and 5. 

THE COURT: The court knows that. 

MR, YAGID: I am not pointing that out 

to the court. I am actually directing my remarks to 
Mr. Eberhardt for his benefit. 

There are cases, and unfortunately I 
didn't nove to them fast enough. I should have while 
this whole conversation started. I don't ’•emember 
if any of then are Second Circuit cases, but there are 
court cases which I would like to 4 a ;e cited which 
indicate that in such specific instances it is the duty 
primarily of the prosecutorial office, secondarily of 
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the judiciary, and lastly on the part of the defend¬ 


ant. 


I didn't really understand, your Honor, and 


I am really half asking a question at this point, as 
to what you were alluding to before. I think you 
went a little over my head. I didn't know whether 
you were putting the onus upon Judge Carter. 

THE COURT: Absolutely not. 

HR. YAGID: I am not about to stand here 

and defend Judge Carter in any way. I take an im¬ 
partial view. 


THE COURT: Absolutely not. 


The facts 


speak for themselves. 


I am not putting the onus 


on anybody. 


MR. YAGID: Other circuits have said it 


is a pr' secutorial duty to worry about in this instance 
the 90-day, in other circuits 60-day, or whatever days 
statute there are applicable in the other circuits, but 
they all seem to agree that it is the prosecutorial func 
tion to worry about that. 

T1IE COURT: I think I have heard enough. 

I am going to take the matter under advisement. 

Decision is reserved. 

Is there any way to accommodate this request 


‘Vt.™ 
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for the transcript of the argument? I don't know that 
I have a basis for giving it to him out of federal 
funds, but I really don't know why both sides should 
not have it. 

MR. YAGID: May I submit the order to you. 

the COURT: The order says you can get 

it but not under the Criminal Justice Act. That is 
the problem I face with it. I would think you could 
work that out in a gentlemanly fashion. Can't you 

talk with each other about that? 

MR. EBERHARDT: I suppose we can. The 

only thing that really troubles me is Mr. Yagid was 
represented by Legal Aid at the time of his appeal and 
that this particular order, and I assume the Court of 
Appeals knew that when they ordered that this motion 
would be grantee provided Mr. Yagid pay the expense, 

I don't have a copy of it. If I had a copy of it 

# 

I would be glad to give it to him. 

TnE COURT: Don''t you think you ought to 

order a copy of it for yourself. There must be some¬ 
thing significant in it. 


• MR. EBERHARDT: I was there. 

THE COURT: What do you need it for? 

MR. YAGID: Your Honor, I don't mean to 
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beg the question and I am not pussyfooting and I don't 
want to try your patience — 

THU COURT: He said you could have it but 

it is left for me to determine whether it can be 
authorized for you at public expense. I can only authorise 
it if it is necessary to provide for your defenae. 

I can't offer it to you because you feel it shows some¬ 
thing important or something which helps prosecute ^ 

somebody else. I don't want to take anything in 


camera. 


MR. YAGID: I am not going to suggest you do 


if you don't want to. 

\ 


THE COURT: I don't know how much money 

it is either, you see. 

HR. YAGID: There is a rule — I just 

wanted to indicate as to what importance Judge Mulligan 
might have given the matter. There is a rule that 
was promulgated about a year ago which says applications 
for such things will not even be entertained. 

Because of the fact that the rule was that no such applica- 
tonis should be entertained and that rule was promulgated 
by the administrative justices of the Second Judicial 
Circuit, after a conference with Mr. Fusaro, who took 
it up with the administrative judge, who then referred 
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it to the Hon. Judge Mulligan, Judge Mulligan thought 
well enough of it to bypass this rule, which was a 
steadfast rule which said no application would ever 
be entertained, and he immediately entertained my 
letter as an application and granted it. 

THE COURT: All rijht. What you are 

asking from me is somewhat different. I would have 
to make a finding that you are indigent, which I am 
prepared to do, and a further finding that you need it 
for your defense because the purpose of it 

YAGID: I think I will cut that short 

if this is going to create as big a problem — I didn't 
thin): it really would — I would rather drop it at this 



point. 


THE COURT: You can drop it without 


prejudice to renewing if you show a need. 


statement. 


MR. YAGID: I thank you for that last 


THE COURT: You will have it vithout preju 


dice to renew on a showing of necessity. 

MR. YAGID: To the government. 

THE COURT: Yes. Good afternoon. 

MR. YAGID: Your Honor, if you will excuse 

me for 30 seconds. Not being familiar with the 
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criminal procedure, may I know just how we are adjourning 
at this point? In other words, what is the status 

at this point? 

THE COURT: You are continued on your bail 

and I am reserving decision on your motion. I an 
going to read these cases and reach a decision as 
promptly as I can d* so. 

MR, YAGID: What I wanted to know is 

whether you wanted any submission of memorandum or 
any other kind of submission on my part on the matter? 

THE COURT: I don't think so. I will 

do my own research on it. 

MR. YAGID: Thank you. 
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73 Cr. 471 ./ 

MEMORANDUM AND ORDER 


[Motion of defendant 
Yagid to Dismiss] 


Hrl eant, J. *» 


On May 21, 1973 an indictment was filed charging Herbert 
Yagid and six others with serious criminal conduct, including 
conspiracy to transport, in interstate commerce, forged or counter¬ 
feit securities, and the substantive crime which was the object' of 

.ft • 

the conspiracy, said to have been committed in 1973. 

After trial before another Judge of this Court (herein¬ 
after the "Assigned Judge"), a jury convicted Yagid on both counts 
on March 8, 1974. He was sentenced oh April 11, 1974, artd on 
November 21, 1974 the Court of Appeals reversed his conviction, 
granting a new trial ( sub nom . United States v. Badalamente . 507 
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In its opinion, the Court of Appeals observed that 

% 

the caso "should" be reassigned for retrial to another Judge. 

This provision represented the considered opinion of the appellate 
court, but is not a direction that the case be reassigned. It 

i • _ • 

is instead a recommendation which out of comity, respect and our 
desire to achieve the appearance of justice, as well as doing 
justice, any district judge is certain co accept and follow. 

• • 4 

Such a provision in an appellate opinion, however, does not, nor 
should it, effect, without more, an automatic reassignment of 
the case. 

This'is so for many reasons. Congress by statute has 

entrusted to the judges of a multi-judge district court and their 

* . • .* ». • • 

Chief Judge the sdle power to provide for the assignment of cases. 

20 U.S.C. §137. This our District has done in accordance with 
elaborate rules (hereinafter, the "IAC Rules") adopted by the 
Court pursuant to that statute. 

*• 

IAC Rule 16 provides: 

"In case of a conflict of interest, or 
disqualification on the part of the assigned 
judge, or upon his request , if he has 
presided at a mistrial or former trial of 
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• '* * 

the case, the Assignment Committee shall 
transfer the case by lot." [Emphasis 
added] 

Circumstances may arise after the mandate under which 
such a case should not be reassigned. For example,, the prosecutor 
may conclude there is no use retrying the case when more important 
miscreants remain to be pursued. Or he may decide that the law of 
the case decided on the appeal makes convicti n unlikely. Often . 
a defendant will plead guilty to one count following remand, 
expecting the Government will dismiss the remaining counts against 
him and he will be resentenced less severely, because the plea 
limits his guilt, and he may prefer to have sentence imposed by 
the Assigned Judge. Furthermore, the prosecutor may subnit an 
order nolle prosse . Approval of this order is directed to the 
discretion of thfe district judge, and there seems to be no reason 
why the ‘Assigned Judge is not in a better position to approve the 
nolle , than a judge having no familiarity with the case. Other 
possibilities suggest themseLves. It is possible that a defendant 
might waive the recommended reassignment, or might withdraw his 
jury demand on retrial, relying on the law of the case as uttered 
by the appellate court, and his confidence in the desire or the 
Assigned Judge to follow the mandate faithfully. 




Furthermore, the IAC Rules are administered by an 
Assignment Committee, composed of Judges whose primary respon¬ 
sibility is to administer their own dockets, rather than to pry 
uninvited into the activities of their colleagues. It would be 
demeaning and inappropriate for the Assignment Committee to 
engage in a continuous review of the docket of 24 other judges 
in search of possible committee business. 

. 4 • • * 

Accordingly, notwithstanding a recommendation of the 
Court of Appeals that a case "should" be reassigned to another 
judge, no reassignment should be expected to take place except 
upon the initiation of the attorney for the Government or 

defendant, or on the application of the Assigned Judge himself. 

i 

. .!• . 

With this background we turn to the chronology of the 

ipstant case and the effect thereon of recently decided cases con 

.struing Rule 6 of this District’s Plan for the Prompt Disposition 

of Criminal cases. That rule provides: 

0 % . * 

"6. Retrials . 

Where a new trial has been ordered by 
the'district court or a trial or new trial 
has been ordered by an appellate court, it 
shall commence at the earliest practicable 
time, but in any event not later than 90 
'days after the finality of such order 
unless extended for good cause.' 
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\i The mandate of the Court of Appeals reversing as to . 

Yagid was filed in the District Court December 16, 1974. . 

Accordingly, the retrial was required to commence not later 

# . 

than Monday, March 17, 1975. 

• * • 

As previously noted, there is no basis by which the 
case would automatically be reassigned without initiation by 
the Assigned Judge or counsel for defendant or the Government. 

The defendant did nothing. . Although a member of the bar, he 
had no attorney. He appears to be indigent, and the attorney 

I 

assigned by the Court of Appeals for purposes of the appeal was 
unwilling to serve on retrial. 

'The prosecutor attempted, by telephone calls to Chambers 
of the ‘Assigned Judge, and to various employees of the Office of 
the Clerk of the Court, to ascertain when or whether the case 

would be reassigned for retrial. His efforts were unsuccessful, 

• • • 

and one of the Clerk's employees inadvertently misinformed the 

/ 14 

prosecutor.—' 

Tested by hindsight, a standard applied with care, 
reasonable procedure for the prosecutor would have been to wri te 
directly, on notice to the defendant, to the Assigned Judge 
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requesting a conference on the record, or to ma£e a motion. 

We should consider the factual situation here as of March 17, 
1975 to determine whether, within the meaning of Buie 6 "good 
cause" for the extension of the time period for retrial exists. 

) 

But it may be constructive to see what happened after that date. 
* On April 30, 1975, the Government filed a "Notice of Readiness" 
effective on and after May 5, 1975. This paper was totally 
inapplicable to a case pending for retrial; indeed, the Govern- 

A * 1 

mont had previously filed its Notice of Readiness on June 21, 
1973. This fact was recognized by the prosecutor, who conceded 
on the oral argument of this motion, that he did so solely to 

bring the matter to a head. * 

l ' • ; • 

under date of May 23, 1975, the Assigned Judge issued 
* .»• 

a memorandum to the Assignment Committee, stating in part as 

. 

, 

follows: 

"I have just received a notice of readiness 
for trial on or after May 5 [1975] in the 
above case. ... [T]he opinion of the Court 
of Appeals suggests that I not preside at the , 
retrial. Apparently this development had 
not come to the attention of the Assignment 
Committee, and the case has not yet been 
reassigned. I would suggest that the reassign- 
' ment proceed without delay, and that the Judge 
who is to preside over the trial be advised 
that he may have to proceed with the trial of 
this case promptly." 
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On June 3, 1975, or at some time pribr thereto, the 

Assignment Committee convened, and reassigned the case to me 

by random selection. Such reassignment was made a matter of 

racord on June 4, 1975 and on that date I was first notified 
• • 

of my responsibilities with respect to Yagid's case. 

1 * «. , 

An initial pre-trial conference and status report was 
called by me for June 20, 1975, and attended by defendant in 

’ .4 * 

2 / •' ' . 

person.—' \ • 

. • • # • • * • 

Defendant, a knowledgeable individual and a member of 
the bar, although not versed in criminal practice, has made an 
adequate presentation acting £££•oe, ^or purposes of this motion 
made orally on July 2, 1975, to dismiss for failure to retry him 
by March 17, 1975 pursuant to Rule 6.*' 

# 

Our Court of Appeals has held in United States v. Roemer, 
_ F .2d _ (docket No. 74-2677, decided April 8, 1975) that: 

"'the Plan was not established primarily to 
safeguard defendants' rights ... (but instead], 
to serve the public interest in the prompt 
adjudication of criminal cases.' United States 
v. Flo res , 501 F.2d 1356, 1360 n.4 (2d Cir. 

1974) ( per curiam ).* 

Wo would respectfully suggest that the word "primarily” 




above quoted be replaced by the word "solely.A defendant's 
speedy trial rights are protected adequately by the Sixth 
Amendment to the United States Constitution. Barker v. Wingo , 

407 U.S. 514 (1972). Indeed, a criminal defendant, not insane, 
who desires a speedy trial is Rara avis in terris nigroque 
simil l ima cygno , which is not’to say that he will never be 
encountered. We should recognize this obvious fact. 

We state another obvious fact: Judges are too preoccupied 
% 

with their judicial duties to make good legislators. This Court 
and others, apparently without foreseeing its possible consequences 
adopted Rule 6 from a "model plan" which had been circulated by 
'the Administrative Office of the United Statfes Courts in response 
to amended F.R.Crim.P., Rule 50(b). Six district ccjrts in the 

V 

Second Circuit adopted Rule 6 of the "model plan." This case, which 

# 

appears to be squarely within the rule is a good example of its 
potential for mischief. Many judges in this district find that 
they are scheduling criminal and civil matters as far ahead as 
sixty or ninety days in order to assist busy attorneys to plan 
the.ir work, assure cases will be ready when reached, and satisfy 
many other exigencies. 





The public interest sought to be served under Rule 6 

could be served simply by requiring the prosecutor to write a 

letter to the Court with a copy to his adversary, or if necessary, 

to proceed ly motion, within thirty (30) days of the mandate, 

• • 

asking for a pre-trial conference, and for the setting of a trial 

date. Judges have adequate experience setting trial dates so as 

to accommodate the interests of Justice. We are certain that no 

district judge would reject the request for the earliest possible 

„ • 1 

tr*al date in the ca’se of a retrial. .Haply there might be other 
cases of greater social significance entitled to priority, e.g. , 
a first offender denied bail, or an injunction hearing affecting 
the people of an entire city. 

* , • • i 

But, as t..e Rule p esently exists, the Court cannot 

•* 

imagine a situation more clearly in violation thereof than Yagid s 
case. I find that Pule 6 has not been complied with, and, 
accordingly, the indictment should be and it hereby is dismissed. 

I refuse to find that Yagid was in any way deprived of 
his Sixth Amendment rights to a speedy trial. Cf. Barker v. W.ingo, 
407 U.S. 514 (1972). He made no demand for a retrial, and indeed 
it was not until this Court summoned him for a pre-trial conference 
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on June 20, 1975 that he requested new counsel, or informed the 

m. 

Court of his indigency and inability to retain private counsel 
on the retria.. If he had counsel, the Court could have begun 
his trial on July 3, 1975. 


We would say under these circumstances that dismissal 

9 

under Rule 6 would be "without prejudice", except that we share 
the view of Judge Prentice H. Marshall expressed in United States 

v. JacTcson , 374 F.Supp. 168, 178 (N.D. Ill. 1974): 

•* # • 

"I do not understand the significance of 
[the) term ['with prejudice') in a criminal 
case. [citation omittedj So far as I am 
aware, unless jeopardy has attached or some 
other bar is interposed in behalf of the 
‘ defendant he may be reprosecuted following 
a pre-trial dismissal of an indictment so 
long as the statute of limitations has not 
run at the time of reindictment." 

.* • jU 

We adopt the reasoning of United States v. Clay . 481 F.2d 
133, 135 (7th Cir. 1973): 

• 

"Although the trial judge may have 
intended to dismiss the indictment with 
prejudice [footnote omitted], such a result ^ 
would have been unwarranted.- The order of 
dismissal did not adjudicate the merits of 
the government's charge. Nor did it rest on 
a finding..that the defendant's constitutional 
right to a speedy trial had been denied. 

[footnote omitted) Indeed, the court expressly 
disavowed any such ground for his decision. 


i/.. 
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I . • 

It is, of course, well settled*that a 
Rule 48 dismissal may rest on a non¬ 
constitutional ground 5 , [footnote 5 - 
"Appellant says, however, that the dis¬ 
missal was granted under Fed.R.Crim.P. 

Pule 48(b), for 'want of prosecution,' 
and that this is equivalent to a finding 
that he had been denied his constitutional 
right to a speedy trial, which finding is 
res adjudicata and cannot now be re-examined. 
But even accepting appellant's contention 
that this was a Rule 48(b) d smissal, the 
conclusion does not follow. iat Rule is 
much broader than he imagines. Undeniably, 
it implements the constitutional guarantee 
of a speedy trial. See Pollard v. United 
States, supra, 352 U.S. [354] at 361, n. 7 
[77 S.ct. 481, 1 L.Ed.2d 393]. But it goes 
further. As the Committee Note indicates. 
Rule 48(b) 'is a restatement of the inherent 
power of the court to dismiss a case for 
want of prosecution.' And that power is 
not circumscribed by the Sixth. Amendment. 
There are many cases in which the court, 
moved by the plight of an accused unable to 
make bond, will, and shogld, enlarge him, 
even though there has been nc violation of 
the Speedy Trial Clause. If the /Judge could 
not do so, except with prejudice to a sub¬ 
sequent prosecution within the limitation 
period, serious inequity would result." 

Mann v. United States. 113 U.S.App.D.C. 27, 
304 F.2d 394, 398 (1962).] and normally 
such a dismissal is without prejudice to a 
subsequent prosecution. [footnote 6 - 
Dortch v. United States, 203 F.2d 709, 710 
(6th Cir. 1953).] We believe a dismissal 
for the purpose of 'calendar control' is in 
the same category. We therefore construe 
the district court's order as a dismissal 
without prejudice." 


11 




Wo do not consider ourselves bound to “a contrary 


result by footnote 3 in United States v. Flores , 501 F.2d 1356 
(2d Cir. 1974) or Hilbert v. Pooling , 476 F.2d 355 (2d Cir. 1973). 


As Judge Mansfield pointed out in Hilbert (p.358), the 


Court of Appeals was there construing its own Judicial Council's 


rule, tho history and purpose of which it knew. The rule con¬ 


strued in Flores is a reenactment by the District Court of the 


same rule previously made by the Judicial Council and construed 


in the Hilbert case. The District Court in Flores must be 


assumed to have intended the result of Hilbert.- Also, Hilber t and 


Flores are concerned with what amounts to prosecutorial negligence 


or misconduct. In the instant case, the prosecutor, if he was at 


fault at all, shared his fault with thpse gremlins who are forever 


responsible for making the acronym SNAFU truly reflective of the 


American bureaucracy, 


We know our own legislative history: the farthest from 


our minds in adopting Pule 6 was any notion that the putatively 


guilty would escape proseevtion as a result of the type of 


administrative blunder or oversight which would invoke Rule 6. 


Wo doubt that Congress knowingly would permit creation by judicial 
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rulemaking of such a loophole as Is furnished by Rule 6; a 

* 

loophole not only for the putative criminal who benefits by 
administrative failures in the system, but also a loophole by 
which a prosecutor minded to do so, could in effect obtain a 
noll e prosse of an indictment, without complying with the 
procedural safeguards ordinarily attendant upon the filing of 
a nolle . To obtain the exact equivalent of a nolle through the 
invocation of Rule 6, he need only sit on his hands and hope 

■t « 

that the filing of the mandate of the Court of Appeals escapes 

t 

attention of a Judge of this busy Court. 


As to defendant Yagid the indictment is dismissed. 

Such dismissal shall not constitute a judgment of acquittal, nor 
shall it be a bar to a new indictment. 


So Ordered. 


Dated:• New York, New York 
July 7, 1975 

CHARLES L. BRIEANT, JR. 
U. S. D. J. *• 
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FOOTNOTES 

• - . — - — — — — — 

1. The case against a co-defendant Allen,* had, with his 
consent been reassigned to then Judge Tyler of this Court 
solely for the purpose of sentence, because Judge Tyler 

had other, unrelated, indictments in which Allen was to be 

% ‘ • # 

sentenced. This limited participation by Judge Tyler 

• • • » * 

properly resulted in the temporary transfer of the docket 
sheet of this indictment from the recordkeeping unit serving 

' i • • • • 

the Assigned Judge, into the recordkeeping unit in the 

• 9 

% * * 

Clerk's Office serving Judge Tyler. This did not effect a 
reassignment of Yagid's case. Apparently a clerk, finding 
the papers in Judge Tyler's Unit assumed incorrectly and 

I • 

advised that Judge Tyler had Yagid's case. Beginning about 
mid-March, 1975, after Judge Tyler was invited to assume an 

- jk > 

executive position in the Justice Department, he ceased trying 
criminal cases so as to avoid any appearance of possible bias. 
Shortly thereafter, all of Judge Tyler's criminal cases were, 
at his request, reassigned to other Judges by random selection. 

f * 

2. For reasons not germane to this motion, the Court's 

* 

efforts to assign an attorney from our panel, established 
under the Criminal Justice Act to represent indigent defendants. 









have been unsuccessful. Such efforts caused the delay 
between June 20 and July 2, 1975. 

Often the mandate will not issue immediately, pending 
consideration of whether en banc hearing or reargument should 
bo granted, or pending a petition for certiorari to the 
Supreme Court. 






I Form 280 A - Affidavit of Service by mail 



AFFIDAVIT OF MAILING 


State of New York 
County of New York 


MR. HERBERT YAGID 
677 Raritan Road 
Cranford, New Jersey 

ether says that he sealed the said en 
id the same in the mail drop for 

the United States Courthouse, Foley 
of Manhattan, City of New York. 


6th day of August, 197 


rrfc 

fcxpire* 







